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United States Court of Appeals for the 
District of Columbia 


A District Court of the United States for the 

District of Columbia 

No. 109 Misc. 

Securities and Exchange Commission, Plaintiff , 

v. 

Charles J. Smith, Defendant. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 In the District Court of the United States for 

the District of Columbia 

No. 109 Misc. 

Application to Compel Witness to Appear, Testify, and 
Produce Documentary Evidence 

Filed February 27 1939 

Securities and Exchange Commission, Plaintiff , 

v. 

Charles J. Smith, Defendant. 

I. 

This is an application by the Securities and Exchange 
Commission, pursuant to Section 21(c) of the Securities Ex¬ 
change Act of 1934 (48 Stat. 881 et seq., 15 U. S. C. 78a et 
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seq.), for an order requiring Charles J. Smith to appear, 
testify, and produce certain records and correspondence as 
required by a subpoena duces tecum issued by the Commis¬ 
sion. 

n. 

Jurisdiction to issue the order applied for is conferred 
upon this Court by Section 21(c) of the Securities Ex¬ 
change Act of 1934 (48 Stat. 881 et seq., 15 U. S. C. 78a 
et seq.) (hereinafter sometimes referred to as the Act), in 
that the proceeding, in the course of which the subpoena 
duces tecum was issued to the defendant, is being carried 
on in the District of Columbia, within the jurisdiction of this 
Court. 

m. 

The defendant resides in San Francisco, California. 

2 IV. 

On or about August 7, 1937, Transamerica Corporation, 
a Delaware corporation, doing business in California, filed 
with the Securities and Exchange Commission (hereinafter 
sometimes called the Commission) and with the New York 
and Los Angeles Stock Exchanges an application for the 
listing and registration of 11,590,784 shares of its Capital 
Stock, $2 par value. On or about September 3, 1937, Trans¬ 
america Corporation amended its application to include 
registration of said stock on the San Francisco Stock Ex¬ 
change. The application purported to contain the state¬ 
ments and documents required to be set forth therein by 
Section 12(b) of the Act and the rules, regulations and 
forms promulgated by the Commission thereunder. On or 
about June 27, 1938, Transamerica Corporation filed with 
the Commission and with the New York, Los Angeles and 
San Francisco Stock Exchanges an annual report for the 
fiscal year ended December 31, 1937, purporting to contain 
the statements and documents required to be set forth 
therein by Section 13 of the Act, and the rules, regulations 
and forms promulgated by the Commission thereunder. 

V. 

It appearing to the Commission that the said application 
and annual report filed by Transamerica Corporation failed 
to comply with the requirements of Section 12(b) and Sec- 
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tion 13 of the Act, and the rules, regulations and forms 
promulgated by the Commission thereunder, in that it ap¬ 
peared to include untrue statements of material facts and to 
omit statements of material facts required to be stated 
therein and necessary to make the statements therein 

3 not misleading, and it appearing to the Commission 
that such action would be necessary or appropriate 

for the protection of investors, on November 22, 1938, the 
Commission, acting pursuant to Section 19(a) (2) and Sec¬ 
tion 21(b) of the Act, ordered that a public hearing be held 
on January 16, 1939, at the offices of the Commission at 
Washington, D. C., to determine whether the registration of 
the Capital Stock, $2 par value, of Transamerica Corpora¬ 
tion should be suspended or withdrawn from the New York, 
Los Angeles and San Francisco Stock Exchanges for failure 
of the issuer to comply with Section 12(b) and Section 13 of 
the Act and the rules, regulations and forms promulgated 
by the Commission thereunder in the respects specified in 
the order. The said order designated Henry Fitts, Esq., an 
officer of the Commission, to administer oaths and affirma¬ 
tions, subpoena witnesses, compel their attendance, take evi¬ 
dence, and require the production of any books, papers, 
correspondence, memoranda or other records deemed rele¬ 
vant or material to the inquiry. Copies of the order were 
served on Transamerica Corporation, the New York Stock 
Exchange, the Los Angeles Stock Exchange and the San 
Francisco Stock Exchange and the order was published in 
the Federal Register of December 1, 1938. A copy of said 
order is annexed hereto and marked Exhibit A. By orders 
dated January 21,1939, and February 8,1939, the Commis¬ 
sion supplemented its order of November 22, 1938, by spec¬ 
ifying additional items in the application and annual report 
filed by Transamerica Corporation which appeared to the 
Commission to contain false and misleading statements of 
material facts. Copies of said orders, which were duly 
served on Transamerica Corporation and were published in 
the Federal Register of January 26th and February 10th, 
1939, respectively, are annexed hereto and marked Exhibits 
B and C, respectively. 

4 VI. 

The hearing was convened on January 16,1939, at Wash- 
ingtonj D. C., before Henry Fitts, Esq., as Trial Examiner, 
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and with adjournments from time to time in the interval, 
continued until February 14, 1939, during which period a 
transcript of the testimony and proceedings comprising 748 
pages of oral evidence and 256 exhibits was taken. On Feb¬ 
ruary 14,1939, the hearing was adjourned to be resumed on 
March 20,1939, in Washington, D. C. 

VII. 

In the course of the proceeding referred to in paragraphs 
V and VI hereof, a subpoena duces tecum signed by Com¬ 
missioner George C. Mathews was issued to and served on 
Charles J. Smith, requiring said Charles J. Smith to ap¬ 
pear on January 30, 1939, at the hearing before the Trial 
Examiner to testify and produce certain specified records 
and correspondence. A copy of the said subpoena duces 
tecum, which was issued on January 20, 1939, and served 
on said Charles J. Smith, in person, on January 23, 1939, 
is annexed hereto and marked Exhibit D. By reason of 
necessary adjournments in the course of the proceeding, 
said Charles J. Smith was advised by representative of the 
Commission that he would not be called upon to testify 
until the week of February 13, 1939, and that he need not 
appear in Washington before that date. 

VIII. 

On February 14, 1939, defendant Charles J. Smith ap¬ 
peared at the heaing referred to in paragraphs V and VI 
hereof, and was called to the witness stand by the Commis¬ 
sion’s counsel, but refused to testify or to produce any of 
the records and correspondence required by the subpoena 
duces tecum directed to him. 

5 IX. 

The refusal of defendant Charles J. Smith to testifv and 
produce the records and correspondence required by the 
subpoena duces tecum directed to him, has impeded and con¬ 
tinues to impede the progress of the proceeding referred to 
in paragraphs V and VI hereof. 

X. 

All of the records and correspondence required to be pro¬ 
duced by said subpoena duces tecum were at the time of the 
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issuance of said subpoena and are now deemed by the Com¬ 
mission to be relevant and material to the matters concern¬ 
ing which inquiry is being made in the said proceeding. 

XI. 

No previous application has been made for the relief re¬ 
quested herein. 

WHEREFORE, the plaintiff, Securities and Exchange 
Commission demands: 

(a) That an order to show cause issue forthwith direct¬ 
ing defendant Charles J. Smith to appear before this Court 
upon a day certain to be fixed in the order, and show cause, 
if any there be, why an order should not issue requiring 
said defendant to appear before the Securities and Ex¬ 
change Commission, or an officer of the Commission desig¬ 
nated by it, at such time and place as this Court may order, 
there to testify in the proceeding authorized by the Com¬ 
mission under Section 19(a) (2) of the Securities Exchange 
Act of 1934, as amended, to determine whether the regis¬ 
tration of Transamerica Corporation, Capital Stock, $2 par 
value, should be suspended or withdrawn, and to give 

answer to any and all questions pertinent to said 
6 proceeding, and to produce the records and corre¬ 
spondence described in the subpoena duces tecum an¬ 
nexed hereto, marked Exhibit D. 

(b) That upon return of the order to show cause, an 
order issue requiring defendant Charles J. Smith to appear 
before the Securities and Exchange Commission, or an 
officer of the Commission designated by it, at such time and 
place as this Court may order, there to testify in the pro¬ 
ceeding authorized by the Commission under Section 19(a) 
(2) of the Securities Exchange Act of 1934, as amended, to 
determine whether the registration of Transamerica Cor¬ 
poration, Capital Stock, $2 par value, should be suspended 
or withdrawn, and to give answer to any and all questions 
pertinent to said proceedings, and to produce the records 
and correspondence described in the subpoena duces tecum 
annexed hereto, marked Exhibit D. 
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(c) That the plaintiff, Securities and Exchange Com¬ 
mission, have such other and further relief as may be neces¬ 
sary or appropriate. 

SECURITAS AND EXCHANGE COM¬ 
MISSION 

By CHESTER T LANE 
General Counsel 


0. JOHN ROGGE 
Assistant General Counsel 


HERBERT B COHN 
Attorneys for the plaintiff 

7 United States of America, 

District of Columbia , ss. 

Chester T. Lane, being first duly sworn, deposes and says 
that he is General Counsel of the Securities and P^xchange 
Commission; that he has read the foregoing application for 
an order of this Court and knows the contents thereof; that 
the same is true of his own knowledge. 

CHESTER T LANE 
General Counsel 


Sworn and subscribed to before me this 27th day of Feb¬ 
ruary, 1939 

SARAH R. FAGERSTROM 
(Seal) Notary Public 

Comm, expires 8-2-42 

8 Exhibit A 


For IMMEDIATE Release Friday, November 25, 1938 

Securities and Exchange Commission 
Washington 

Securities Exchange Act of 1934 
Release No. 1950 
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United States of America 

Before the Securities and Exchange Commission 

At a regular session of the Securities and Exchange Com¬ 
mission, held at its offices in the City of Washington, 
D. C., on the 22nd day of November, A. D., 1938. 

Order for Hearing and Designating Officer to Take 

Testimony 

File No. 1-2964 
In the Matter of 

Proceeding under Section 19(a) (2) of the Securities Ex¬ 
change Act of 1934, as amended, to determine whether 
the registration of Transamerica Corporation Capital 
Stock, $2 Par Value should be suspended or withdrawn 

It appearing to the Commission that Transamerica Cor¬ 
poration is the issuer of Capital Stock, $2 par value, and 
that said Transamerica Corporation registered 11,590,784 
shares of such stock on the New York Stock Exchange, the 
Los Angeles Stock Exchange, and, by amendment, on the 
San Francisco Stock Exchange, all national securities ex¬ 
changes, by filing on or about August 7, 1937, an applica¬ 
tion on Form 24 signed for the Corporation by John M. 
Grant, President, with the said exchanges and with the Com¬ 
mission pursuant to Section 12(b) of the Securities Ex¬ 
change Act of 1934, as amended, and pursuant to Rule JB1 
(now Rule X-12B-1) as amended, promulgated by the Com¬ 
mission thereunder, which application became effective 
September 10, 1937; and 

The Commission having reasonable grounds to believe 
that Transamerica Corporation has failed to comply with 
the provisions of Section 12(b) of the Securities Exchange 
Act of 1934, as amended, the rules, regulations, Form 24 
and the Instructions thereto, promulgated by the Commis¬ 
sion thereunder, in that the application for registration on 
Form 24 and the amendments thereto, filed by said Corpora¬ 
tion contain false and misleading statements of ma- 
9 terial facts, including financial statements of said 
Corporation and its subsidiaries, which do not cor¬ 
rectly reflect the true financial condition of the Corpora¬ 
tion and its subsidiaries, all as hereinafter more nartic- 
ularly set forth; 
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The false and misleading statements which the Commis¬ 
sion has reasonable grounds to believe exist in the applica¬ 
tion on Form 24 and the amendments thereto being more 
particularly as follows: 

I. Item 4(b) and Item 11, Col. G call for certain informa¬ 
tion with respect to all parents of the registrant. The In¬ 
structions to Form 24 define the term “parent” to include a 
person in control of the registrant and the term “control” 
is defined to mean “the possession, direct or indirect, of the 
power to direct or cause the direction of the management 
and policies of a person, whether through the ownership of 
voting securities, by contract, or otherwise.” 

The Commission has reasonable grounds to believe that 
in 1934 general proxies, to remain in full force and effect, 
unless revoked, for a term of seven years, were delegated 
to a Committee composed of A. P. Giannini, John M. Grant 
and L. M. Giannini, that such proxies were voted at the 
annual meeting of stockholders on March 29,1934, and were 
in effect at the date of the application on Form 24, and that 
at such date these proxies conferred upon A. P. Giannini, 
John M. Grant and L. M. Giannini the power to direct the 
management and policies of the registrant. It therefore ap¬ 
pears to the Commission that the failure in Item 4(b) and 
Item 11, Col. G to disclose the committee composed of A. P. 
Giannini, John M. Grant and L. M. Giannini as a parent of 
the registrant constitutes an omission of a material fact. 

II. Item 28 and Item 29 call for information with respect 
to the remuneration paid by the registrant and its subsidi¬ 
aries to certain of its officers, directors and employees. 

The Commission has reasonable grounds to believe that 
on January 20,1930, the sum of $1,400,000 was placed on the 
books of Bar.kitaly Company of America (then a sub- 
10 sidiary of Transamerica Corporation) to the credit 
of A. P. Giannini; that of this $1,400,000 all but $792,- 
000 had been paid to A. P. Giannini, by September, 1931, at 
which time counsel for the then existing management of 
Transamerica Corporation advised that further payment 
would be illegal; that thereafter subsequent to the change in 
management in 1932, A. P. Giannini withdrew from the 
balance of $792,000 the following sums: 

1932— $134,826.58 

1933— 132,896.92 
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1934— 100,596.24 

1935— 251,952.03 

1936— 65,914.28 

It appears to the Commission that the failure to disclose 
these facts in Items 28 and 29 renders registrant’s response 
to these items materially misleading. 

III. With respect to the “Balance Sheet” of Trans¬ 
america Corporation as of December 31, 1936— 

A. In Schedule VI the figure $1,171,714.56 is set forth as 
a charge to “Paid-In Surplus” in 1936 under the caption 
“Charge resulting from cancellations and redistribution of 
capital stock.” 

The Commission has reasonable grounds to believe that of 
this amount $1,124,724.78 represents commissions and other 
monies paid by Transamerica Corporation to Associated 
American Distributors, Inc. (at that time a wholly-owned 
subsidiary of Inter-Continental Corporation which was it¬ 
self a wholly-owned subsidiary of Transamerica Corpora¬ 
tion), in connection with the following activities: 

From 1934 to April 1937, Associated American Distrib¬ 
utors, Inc. engaged in the business of soliciting orders to 
purchase Transamerica Corporation stock on the various 
stock exchanges on winch such stock was listed. It does 
not appear that in any case Associated American Distrib¬ 
utors’, Inc. solicited orders for the purchase of capi- 
11 tal stock held by Transamerica Corporation. The 
solicitations were effected by means of contracts en¬ 
tered into by Associated American Distributors, Inc. with 
independent dealers and through a large number of sales¬ 
men employed directly by Associated American Distribu¬ 
tors, Inc. Associated American Distributors, Inc. paid com¬ 
missions to the dealers and to its salesmen for the orders ob¬ 
tained and, to encourage retention of the stock so purchased, 
additional commissions were paid in proportion to the dura¬ 
tion of “placements.” To support these activities, Trans¬ 
america Corporation paid the following amounts to Asso¬ 
ciated American Distributors, Inc.: In 1934, $336,857; in 
1935, $891,202.17; in 1936, $1,124,724.78. These payments 
w’ere treated by Associated American Distributors, Inc. as 
current earnings and were set up on its books as income in 
the years received. 




10 C. J. SMITH. ET AL. VS. SECURITIES & EXCHANGE COM. 

In the light of the facts set forth above, it appears to the 
Commission that the commissions and other monies paid 
to Associated American Distributors, Inc., in the amount of 
$1,124,724.78 in 1936, represent a current expense properly 
chargeable to profit and loss and that registrant’s treat¬ 
ment of this item as a charge to “Paid-In Surplus” and its 
failure to reflect this item as a current expense with a con¬ 
sequent reduction in “Earned Surplus” renders the 
“Balance Sheet” and Schedule VI materially misleading. 

IV. With respect to the “Profit and Loss Statement” of 
Transamerica Corporation— 

A. Schedule VI sets forth as charges to “Paid-In Sur¬ 
plus” under the caption “Charge resulting from cancella¬ 
tions and redistribution of capital stock” the figures $495,- 
152.72 in 1934, $S91,202.17 in 1935 and $1,171,714.56 in 1936. 

The Commission has reasonable grounds to believe that 
of these figures $336,857 in 1934, $891,202.17 in 1935, and 
$1,124,724.78 in 1936 represent commissions and other 
monies paid by Transamerica Corporation to Asso- 
12 ciatcd American Distributors, Inc. (then a wholly- 
owned subsidiary of Inter-Continental Corporation 
which was itself a wholly-owned subsidiary of Transamerica 
Corporation) in connection with the activities described 
above in paragraph III-A. In the light of the facts and 
for the reasons set forth above in paragraph III-A, it ap¬ 
pears to the Commission that registrant’s treatment of 
these items renders the profit and loss statements for 1934, 
1935, and 1936 materially misleading. 

V. With respect to the “Balance Sheet” of Inter- 
America Corporation as of December 31, 1936— 

A. Under the caption “Reserves—For liability and pos¬ 
sible loss under outstanding contract of guaranty”, and in 
Schedule V relating to additions and charges to “Re¬ 
serves”, there is set forth the figure $9,302,381.82. The ac¬ 
companying Note states that this amount relates to a con¬ 
tract of guaranty given to Bank of America N. T. and S. A. 
in connection with certain assets of the Bank. 

The Commission has reasonable grounds to believe that 
certain facts having a material bearing on this matter are as 
follows: 

In 1931, in the course of an examination of Bank of 
America N. T. & S. A., the national bank examiners classi¬ 
fied certain assets of the Bank in the face amount of ap- 
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proximatelv $35,214,000 as losses and doubtful accounts of 
such unsatisfactory character as to require their elimina¬ 
tion from the Bank’s balance sheet. Under three contracts 
dated June 26, 1931, December 31, 1931, and February 13, 
1932, Bank of America N. T. & S. A. and Corporation of 
America (both of which were at that time 99.65% owned by 
Transamerica Bank Holding Company, itself a wholly- 
owned subsidiary of Transamerica Corporation), entered 
into agreements which provided that Bank of America N. T. 
& S. A. “agrees to sell, transfer and set over and does 
hereby sell, transfer and set over to the Corporation, and 
the Corporation agrees to purchase and does hereby pur¬ 
chase from the Bank” all such assets. As considera- 
13 tion for these assets, Corporation of America agreed 
to pay the face amount of $35,214,000. To secure 
performance Corporation of America pledged with the 
Bank the assets purchased together with additional col¬ 
lateral. Corporation of America failed to give effect on 
its books to the assets acquired by these contracts of pur¬ 
chase and sale or to reflect any direct liability thereunder, 
but apparently treated the obligation arising under the 
contracts as a guaranty by setting up a reserve from capi¬ 
tal surplus in an amount approximately equal to the aggre¬ 
gate purchase price under the contracts. 

In 1933, the three contracts were transferred to Trans¬ 
america Bank Holding Company, and Transamerica Bank 
Holding Company by a resolution of its Board of Directors, 
dated August 30, 1933, agreed to “assume all of the obliga¬ 
tions of Corporation of America under those three certain 
contracts between said Corporation of America and Bank of 
America N. T. & S. A.” In connection with this transfer, 
Corporation of America eliminated the reserve set up to 
cover its obligation under the contracts, then aggregating 
approximately $34,994,376.57, and a reserve in the same 
amount appeared on the books of Transamerica Bank Hold¬ 
ing Company. At a “Special Stockholders Meeting” on 
April 20, 1935, the name of Transamerica Bank Holding 
Company was changed to Inter-America Corporation. 
From time to time Bank of America N. T. & S. A. reduced 
the item set up on its books to reflect the obligation of Inter- 
America Corporation under the three contracts by a write¬ 
up of unrelated assets and by various other means as set 
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fourth below under paragraphs VII to XI, and XV to XVII, 
both inclusive. 

In the light of the facts set forth, it appears to the Com¬ 
mission that the items “Reserves—For liability and pos¬ 
sible loss under outstanding contract of guaranty” to¬ 
gether with the accompanying Note, Schedule V, and the 
“Balance Sheet” are materially misleading: 

1. In treating the contracts described and the obliga¬ 
tion of Inter-America Corporation thereunder as a guar¬ 
anty rather than as a purchase and sale which should have 
been recorded by setting up the assets purchased with a 
corresponding direct liability for the purchase price and, 
in view of the character of the assets, a reserve for the 
losses which would be borne by Inter-America Corpora¬ 
tion; 

14 2. In that the amount set up as “Reserves” for 

this obligation does not reflect the true amount of 
the liability due nor the possible losses under the con¬ 
tracts ; 

3. In the use of the term “recoveries” in Schedule V as 
charges to the “Reserve” originally set up to cover Inter- 
America’s obligation under the three contracts, in that 
the term “recoveries” fails to indicate and falsifies the 
true nature of the reduction of Inter-America’s obligation 
by conveying the impression of actual cash recoveries on 
assets written down, whereas in fact the “recoveries” were 
accomplished by the write-up by Bank of America X. T. & 
S. A. of unrelated assets as set forth below in paragraphs 
VII to XI and XV to XVII, both inclusive. 

VI. With respect to the “Balance Sheet” of Transamcr- 
ica General Corporation as of December 31, 1936— 

A. Under the caption “Investments in Securities of Af¬ 
filiates” and in Schedule II there is set forth the figure 
$8,982,180.20 as the carrying value of the investment in 
the capital stock of Banca d’America e d’Italia. 

The Commission has reasonable grounds to believe that 
certain restrictions imposed by the Italian Government 
upon the transfer of any profits or other funds from Italy 
to any other country materially affects this investment. 
It therefore appears to the Commission that it is materially 
misleading to set forth the figure $8,982,1S0.20 as the carry¬ 
ing value of the investment in the capital stock of Banca 
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d’America e d’Italia without indicating the effect that the 
restrictions referred to above may have upon the invest¬ 
ment. 

VII. With respect to the “Combined Report of Condi¬ 
tion” of Bank of America N. T. & S. A., First National 
Bank in Reno, Bank of America (California) as of Decem¬ 
ber 31, 1936— 

A. The item “Loans and discounts” under “Assets” 
and in Schedule E is stated to be $539,899,100.65. This fig¬ 
ure includes, among other things, loans in the amount of 
$304,674,551.73 on “farm lands” and “other real estate.” 

The Commission has reasonable grounds to believe 
15 that the item of $539,899,100.65 includes estimated 
losses and doubtful accounts aggregating in excess 
of $8,000,000 and slow accounts in excess of $125,000,000 
held by Bank of America N. T. & S. A. Registrant has 
failed to disclose these losses, doubtful items and slow ac¬ 
counts in the “Report of Condition”, either in Schedule E 
or elsewhere in the registration statement, has failed to 
provide any reserve for such losses and doubtful accounts, 
and, in the supplementary data furnished in accordance 
with paragraph I (5) of the Instructions as to Financial 
Statements in the Instruction Book for Form 24, has af¬ 
firmatively stated that there are no losses on loans and dis- 
counts not provided for. 

B. “United States Government obligations, direct and/or 
fully guaranteed” and “Other bonds, stocks and securi¬ 
ties” are set forth under “Assets” and in Schedule F and 
Schedule G at $478,019,771.38 and $175,078,108.60, respec¬ 
tively. The Commission has reasonable grounds to believe 
that these items include United States Government and 
Municipal securities held by Bank of America N. T. & S. A. 
which were written up in 1935 and 1936 to the extent of ap¬ 
proximately $14,000,000 and which at the date of the “Re¬ 
port of Condition” included an unrealized appreciation of 
approximately $9,000,000. The registrant has failed to dis¬ 
close this fact in either Schedule F, Schedule G, the sup¬ 
plementary data furnished in accordance with paragraph 
1(5) of the Instruction Book for Form 24, or elsewhere in 
the registration statement. 

The only provision for a reserve, captioned “Reserve 
for contingencies”, is set at $2,049,928.01. The Commis- 
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sion has reason to believe that $1,971,058.48 of this figure is 
applicable to Bank of America N. T. & S’. A., and that of 
this $1,971,058.48, approximately $1,460,000 is a reserve 
for self-insurance. The Commission further has reason to 
believe that this reserve is misleading because of its in¬ 
adequacy— 

16 1. In failing to provide for losses and doubtful 

accounts of Bank of America N. T. & S. A. other 
than loans on “farm lands” and “other real estate” in¬ 
cluded in the “Assets” to the extent of approximately 
$ 8 , 000 , 000 ; 

2. In failing to provide sufficient reserves for the $304,- 
674,551.73 of loans on “farm lands” and “other real 
estate’’; 

3. In failing to provide for losses on real estate other 
than bank premises held by Bank of America N. T. & S. A. 
to the extent of approximately $1,600,000; 

4. In failing to provide sufficient depreciation for bank 
premises, furniture, and fixtures of Bank of America N. T. 
&S. A.; 

5. In failing to provide for losses on bonds and other se¬ 
curities held by Bank of America N. T. & S. A. to the extent 
of approximately $400,000 and for losses on other asset 
items to the extent of approximately $300,000. 

D. “Undivided profits—net” is set forth at $22,503,- 
612.05. The Commission has reasonable grounds to believe 
that this figure is false and misleading— 

1. In that it includes approximately $9,000,000 of un¬ 
realized appreciation resulting from the $14,000,000 
write-up in 1935 and 1936 of United States and Municipal 
securities held by Bank of America N. T. & S. A.; 

2. In failing to include a reserve for losses and doubt¬ 
ful accounts, losses on real estate, depreciation of bank 
premises, furniture and fixtures of Bank of America N. T. 
& S. A. and losses on securities and other assets in excess 
of $13,000,000; 

3. In that the total of (1) and (2) would wipe out that 
portion of the “Undivided profits—net” which may be 
attributed to Bank of America N. T. & S. A. and would 
require a reduction of the “surplus” account of Bank of 
America N. T. & S. A. 
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17 VIII. With respect to the “Combined Report of 
Earnings and Dividends” for Bank of America N. 

T. & S. A., First National Bank In Reno and Bank of 
America (California)—A. For the year ended December 
31, 1935— 

1. The items “Recoveries on bonds, stocks and other se¬ 
curities” and “Profits on securities sold” are stated to 
total $14,942,992.67. The Commission has reason to be¬ 
lieve that this figure includes unrealized appreciation of ap¬ 
proximately $7,000,000 resulting from an approximately 
$8,000,000 write-up in 1935 of United States Government 
and Municipal securities held by Bank of America N. T. & 
S'. A., and, in addition, includes a substantial amount of un¬ 
realized appreciation resulting from the write-up of certain 
Transamerica Corporation stock held by Bank of America 
N. T. & S. A. as collateral for written off loans, and that the 
inclusion of this unrealized appreciation as income is false 
and misleading; 

2. The provision for loss and depreciation on “banking 
house, furniture and fixtures” is set at $1,055,223.40. The 
Commission has reason to believe that this figure is inade¬ 
quate ; 

3. The deficiencies set forth in (1) and (2) are reflected 
in the statement of net profits and undivided profits and 
render these items false and misleading to an amount in 
excess of $7,000,000. It appears that the dividends paid 
in 1935 by Bank of America N. T. & S. A., were more than 
$3,500,000 in excess of its actual current earnings. 

B. For the year ended December 31, 1936— 

1. The item “Recoveries on bonds, stocks and other se¬ 
curities” is stated to be $6,309,400.26. The Commission 
has reasonable grounds to believe that this figure includes 
unrealized appreciation of approximately $2,000,000 re¬ 
sulting from a $6,000,000 write-up in 1936 of United States 
Government and Municipal securities held by Bank of 
America, N. T. & S. A., and, in addition, includes a substan¬ 
tial amount of unrealized appreciation resulting from the 

write-up of certain Transamerica Corporation stock 

18 held by Bank of America N. T. & S. A. as collateral 
for written off loans, and that the inclusion of this 

unrealized appreciation as income is false and misleading; 

2. The report of Earnings and Dividends further ap- 
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pears misleading in that no provision from earnings has 
been made for doubtful accounts and uncollectible foreign 
credits held by Bank of America N. T. & S. A. which the 
Commission has reasonable grounds to believe aggregated 
approximately $3,700,000; 

3. The provision for losses and depreciation on “bank¬ 
ing house, furniture and fixtures” is set at $1,082,748.86. 
The Commission has reasonable grounds to believe that 
this figure is inadequate. 

4. The deficiencies set forth in (1), (2) and (3) are re¬ 
flected in the statement of net profits and undivided profits 
and render these items false and misleading to an amount 
in excess of $6,000,000. It appears that the dividends paid 
in 1936 by Bank of America N. T. & S. A. were more than 
$1,500,000 in excess of its actual current earnings. 

IX. With respect to the “Balance Sheet” of California 
Lands, Inc., as of December 31, 1936— 

A. Schedule VII relating to “Surplus” sets forth as an 
addition to “Earned Surplus” under the caption “Profit 
on sale of assets purchased from affiliate” the sum of $297,- 
918.26. The accompanying Note states that this amount 
represents the excess of realization over the cost to Cali¬ 
fornia Lands, Inc. of an undivided one-half interest in cer¬ 
tain notes, parts of notes, deficiency judgments, etc., there¬ 
tofore written off on the books of Bank of America N. T. 
& S. A. and purchased from the Bank of Inter-America 
Corporation and from Inter-America Corporation by Cali¬ 
fornia Lands, Inc. 

The Commission has reason to believe that certain facts 
having a material bearing on this matter are as fol¬ 
lows : 

19 on February 1, 1933, Bank of America N. T. & S. A. 

sold to Corporation of America (both of which were 
at this time 99.65% owned by Transamerica Bank Holding 
Company, itself a wholly-owned subsidiary of Transamer¬ 
ica Corporation), for a consideration of $250,000, all of the 
Bank’s charged off assets, including those to be charged 
off up to July 1, 1933. This agreement was transferred 
for the same consideration to Transamerica General Cor¬ 
poration and then to Transamerica Bank Holding Com¬ 
pany (both wholly-owned subsidiaries of Transamerica 
Corporation). On January 2,1934, Bank of America N. T. 
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& S. A. sold to Transamerica Bank Holding Company for a 
consideration of $50,000 all of the assets of the Bank 
charged off from July 1, 1933, to July 1, 1937. At a Special 
Stockholders Meeting on April 20,1935, the name of Trans¬ 
america Bank Holding Company was changed to Inter- 
America Corporation. 

On October 1, 1936, Inter-America Corporation trans¬ 
ferred the charged off assets covered by the two afore¬ 
mentioned agreements to California Lands, Inc. and Capital 
Company (both wholly-owned subsidiaries of Transamer¬ 
ica General Corporation which corporation was 100% 
owned by Transamerica Corporation) for an aggregate 
consideration of $500,000. 

On July 14, 1937, California Lands, Inc. and Capital 
Company transferred these same assets less $1,486,185.67 
collected by In ter-America Corporation (for the account 
of California Lands, Inc. and Capital Company) to Bank 
of America N. T. & S. A. for a consideration of $6,500,000. 
Thus, in 1937, Bank of America N. T. & S. A. paid $6,500,- 
000 for a portion of the same assets which the Bank had 
originally sold in 1933 and 1934 for $300,000. 

As part of this same transaction, Transamerica Corpo¬ 
ration entered into an agreement guaranteeing the Bank 
against loss to the extent of $6,500,000 on the charged off 
assets repurchased. 

In the light of the facts set forth above, its appears to the 
Commission that the figure $297,918.26 set forth in Sched¬ 
ule VII as “Earned Surplus” under the caption 
20 “Profit on sale of assets purchased from affiliate”, 
together with the accompanying Note, and the inclu¬ 
sion of this amount in the “Earned surplus—deficit” in the 
“Balance Sheet” are materially misleading. 

X With respect to the “Balance Sheet” of Capital 
Company as of December 31, 1936— 

A. Schedule VII relating to “Surplus” sets forth as an 
addition to “Earned Surplus” as “Profit on sale of assets 
purchased from affiliate” the sum of $297,919.23. The ac¬ 
companying Note states that this amount represents the 
excess of realization over the cost to Capital Company of 
an undivided one-half interest in certain notes, parts of 
notes, deficiency judgments, etc., theretofore written off on 
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the books of Bank of America N. T. & S. A. and purchased 
from the Bank by Inter-America Corporation and from 
Inter-America Corporation by Capital Company. 

In the light of the facts set forth above under paragraph 
IX-A, it appears to the Commission that the figure $297,- 
919.23 set forth in Schedule VII as “Profit on sale of as¬ 
sets purchased from affiliate” together with the accom¬ 
panying Note, and the inclusion of this amount as “Earned 
Surplus” in the “Balance Sheet” are materially mislead¬ 
ing. 

It appearing to the Commission that pursuant to Section 
13(a) and (b) of the Securities Exchange Act of 1934, as 
amended, and Rules KA1 and KA2 (now Rules X-13A-1 
and X-13A-2) promulgated by the Commission thereunder, 
Transamerica Corporation filed on or about June 27, 1938, 
its annual report on Form 24-K for the fiscal year ended 
December 31, 1937, signed for the Corporation by John M. 
Grant, President; and 

The Commission having reasonable grounds to believe 
that said Transamerica Corporation has failed to comply 
with the provisions of Section 13(a) and (b) of the Secur¬ 
ities Exchange Act of 1934, as amended, the rules, regula¬ 
tions, Form 24-K and the Instructions thereto, promul¬ 
gated by the Commission thereunder, in that the annual re¬ 
port on Form 24-K filed by said Transamerica Corporation 
contains false and misleading statements of material facts 
including financial statements of said Transamerica Cor¬ 
poration and its subsidiaries, which do not correctly reflect 
the true financial condition of the Corporation and its sub¬ 
sidiaries, all as hereinafter more particularly set 
forth; 

21 The false and misleading statements which the 
Commission has reasonable grounds to believe exist 
in the annual report referred to above being more particu¬ 
larly as follows: 

XL With respect to the “Balance Sheet” of Transamer¬ 
ica Corporation as of December 31, 1937— 

A. Note B referring to the items captioned “Market¬ 
able Securities” and “Investments in Securities of Affili¬ 
ates” states that securities having a market value of $1,- 
338,835 and investments in securities of affiliates having a 
carrying value of $5,636,576.32 were pledged as security 
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“ (1) in connection with a contract of guarantee and (2) on 
an option to purchase certain securities.” Note I referring 
to “Contingent Liabilities” states that “At December 31, 
1937, the Corporation was reported as being contingently 
liable (sic) under certain conditions of contract in the 
amount of $5,838,123.74.” 

1. The Commission has reasonable grounds to believe 
that certain additional facts having a material bearing on 
the “contract of guarantee” referred to in Note B are as 
follows: 

In connection with the transactions described above 
under paragraph IX-A, in which a portion of the charged 
off assets of Bank of America N. T. & S. A., originally sold 
by the Bank in 1933 and 1934 for an aggregate considera¬ 
tion of $300,000, were repurchased by the Bank on July 
14,1937, from California Lands, Inc. and Capital Company 
for a consideration of $6,500,000, Transamerica Corpora¬ 
tion entered into an agreement guaranteeing the Bank 
against loss to the extent of $6,500,000 on the assets re¬ 
purchased. The reference in Notes B and I to a “contract 
of guarantee” apparently refers to this agreement. 

In the light of the facts set forth above in this paragraph 
and in paragraph IX-A, and in the light of the apparent 
disparity between the actual value of the assets repur¬ 
chased by the Bank and the amount of recovery guaranteed 
by Transamerica Corporation, it appears to the Commis¬ 
sion that Notes B and I and the “Balance Sheet” are 
grossly inadequate to reflect the nature of Transamerica’s 
obligation under the contract of guarantee. 

22 2. The Commission has reasonable grounds to be¬ 

lieve that certain additional facts having a material 
bearing on the “option to purchase certain securities” re¬ 
ferred to in Note B are as follows: 

In July, 1937, Bank of America N. T. & S. A., purchased 
from Transamerica Corporation 56,600 shares of stock of 
National City Bank at the then market price of $48 per 
share. It appears that the stock purchased was set up on 
the books of Bank of America N. T. & S. A. at $2,716,800, 
the purchase price, and that payment was made by credit¬ 
ing $2,716,800 to Inter-America Corporation to reduce by 
that amount the balance of the $35,214,000 obligation origi¬ 
nally undertaken by Inter-America Corporation under the 
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circumstances set forth in paragraph V-A. As part of the 
contract of purchase and sale of National City Bank stock, 
Transamerica Corporation agreed to repurchase the stock 
at $48 per share over a period of 5 years at the rate of 11,- 
320 shares each year, and pledged an additional block of 
18,400 shares to secure this agreement. It further appears 
that on December 31, 1937, the market value of National 
City Bank stock was approximately $27 per share. The 
reference in Note B to “an option to purchase certain se¬ 
curities” apparently relates to this transaction. 

It appears to the Commission that the foregoing trans¬ 
action was a device employed in an attempt to reduce or 
eliminate the balance of the obligation originally under¬ 
taken by Inter-America Corporation, and that the desig¬ 
nation and treatment of this transaction as an “option” 
and the failure to disclose the additional information set 
forth above and the circumstances surrounding this trans¬ 
action render Notes B and I and the “Balance Sheet” ma¬ 
terially misleading. 

B. In Schedule VIII the figure $444,000 is set forth as a 
charge to “Paid-In Surplus” in 1937 under the caption 
“Contribution to Associated American Distributors (In¬ 
corporated) in connection with redistribution of capital 
stock.” 

The Commission has reasonable grounds to believe that 
this amount represents commissions and other mon- 
23 ies paid by Transamerica Corporation to Associated 
American Distributors, Inc., (then a wholly-owned 
subsidiary of Inter-Continental Corporation which was a 
wholly-owned subsidiary of Transamerica General Corpo¬ 
ration, itself a wholly-owned subsidiary of Transamerica 
Corporation) in connection with the activities described 
above in paragraph III-A. 

In the light of the facts and for the reasons set forth 
above in paragraph III-A, it appears to the Commission 
that registrant’s treatment of this item renders the “Bal¬ 
ance Sheet” and Schedule VIII materially misleading. 

XII. With respect to the “Profit and Loss Statement” 
of Transamerica Corporation— 

A. In Schedule VIII the figure $444,000 is set forth as a 
charge to “Paid-In Surplus” in 1937 under the caption 
“Contribution to Associated American Distributors (In- 
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corporated) in connection with redistribution of capital 
stock.” 

The Commission has reasonable grounds to believe that 
this amount represents commissions and other monies paid 
by Transamerica Corporation to Associated American Dis¬ 
tributors, Inc. (then a wholly-owned subsidiary of Inter¬ 
Continental Corporation which was a wholly-owned sub¬ 
sidiary of Transamerica General Corporation, itself a 
wholly-owned subsidiary of Transamerica Corporation) in 
connection with the activities described above in para¬ 
graph III-A. 

In the light of the facts and for the reasons set forth 
in paragraph III-A, it appears to the Commission that 
registrant’s treatment of this item renders the “Profit and 
Loss Statement” and Schedule VIII materially mislead¬ 
ing. 

XIII. With respect to the “Balance Sheet” of Inter- 
America Corporation as of June 30, 1937— 

A. Under the caption “Reserves—For liability and pos¬ 
sible loss under outstanding contract of guaranty”, and in 
Schedule VI relating to additions and charges to “Re¬ 
serves”, there is set forth the figure $8,561,099.82. 

In the light of the facts set forth above under paragraph 
V-A, it appears to the Commission that the items “Re¬ 
serves—For liability and possible loss under out- 
24 standing contract of guaranty”, Schedule VI, and 
the “Balance Sheet” are materially misleading: 

1. In treating the contracts described in paragraph V-A 
and the obligation of Inter-America Corporation there¬ 
under as a guaranty rather than as a purchase and sale 
which should have been recorded by setting up the assets 
purchased with a corresponding direct liability for the 
purchase price, and, in view of the character of the assets, 
a reserve for the losses which would be borne by Inter- 
America Corporation; 

2. In that the amount set up as “Reserves” for this ob¬ 
ligation does not reflect the true amount of the liability 
due nor the possible losses under the contracts; 

3. In the use of the term “recoveries” in Schedule VI 
as charges to the “Reserves” originally set up to cover 
Inter-America’s obligation under the three contracts, in 
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that such term fails to indicate the true nature of the re¬ 
duction of Interamerica’s obligation. 

XIV. With respect to the “Balance Sheet” of Trans- 
america General Corporation as of December 31, 1937— 

A. Under the caption “Investments in Securities of Af¬ 
filiates—Banks” there is set forth the figure $9,374,148.06. 
In Schedule II it is stated that the investment in the capital 
stock of Banca d’America e d’Italia is carried on the bal¬ 
ance sheet at the amount of $S,982,321.85. 

In the light of the facts set forth above under paragraph 
VI-A, it appears to the Commission that it is materially 
misleading to set forth the figure $8,982,321.85 as the car¬ 
rying value of the investment in the capital stock of Banca 
d’America e d’Italia without indicating the effect that the 
restrictions referred to in paragraph VI-A may have upon 
this investment. 

XV. With respect to the “Balance Sheet” of California 
Lands, Inc., as of December 31, 1937— 

A. Schedule IX relating to “Surplus” sets forth 
25 as an addition to “Earned Surplus” under the cap¬ 
tion “Profit on sale of assets purchased from affili¬ 
ate” the sum of $3,595,120.54. The accompanying Note 
states that of this amount $345,120.54 represents the excess 
of realization over the cost to California Lands, Inc. of an 
undivided one-half interest in certain notes, parts of notes, 
deficiency judgments, etc., theretofore written off on the 
books of Bank of America N. T. & S. A. and purchased from 
the Bank by Inter-America Corporation and from Inter- 
America Corporation by California Lands, Inc., and that 
the remaining $3,250,000 represents the share of California 
Lands, Inc. in $6,500,000, which on July 14, 1937, Bank of 
America N. T. & S. A. agreed to pay to California Lands, 
Inc. and Capital Company for the right to future recover¬ 
ies on these same assets. The Note further states that in 
connection with this purchase Transamerica Corporation 
entered into an agreement whereby it guaranteed that the 
Bank would recover the amount of $6,500,000 at an annual 
rate of $1,300,000. 

In the light of the facts set forth above under paragraph 
IX-A, it appears to the Commission that the figure $3,595,- 
120.54 set forth in Schedule IX as “Earned Surplus” under 
the caption “Profit on sale of assets purchased from affili- 



C. J. SMITH, ET AL. VS. SECURITIES & EXCHANGE COM. 23 

ate” together with the accompanying Note, and the inclu¬ 
sion of this amount as “Earned Surplus” in the “Balance 
Sheet” are materially misleading. 

XVI. With respect to the “Balance Sheet” of Capital 
Company as of December 31, 1937— 

A. Schedule IX relating to “Surplus” sets forth as an 
addition to “Earned Surplus” under the caption “Profit 
on sale of assets purchased from affiliate” the sum of 
$3,595,119.56. The accompanying Note states that of this 
amount $345,119.56 represents the excess of realization 
over the cost to Capital Company of an undivided one-half 
interest in certain notes, parts of notes, deficiency judg¬ 
ments, etc., theretofore written off on the books of Bank of 
America N. T. & S. A. and purchased from the Bank by 
Inter-America Corporation and from Inter-America Cor¬ 
poration by Capital Company, and that the remaining 
$3,250,000 represents the share of Capital Company in 
$6,500,000 which on July 14, 1937, Bank of America N. T. 
& S. A. agreed to pay to California Lands, Inc. and Capital 
Company for the right to future recoveries on these same 
assets. The Note further states that in connection with 
this purchase Transamerica Corporation entered 
26 into an agreement whereby it guaranteed that the 
Bank, would recover the amount of $6,500,000 at an 
annual rate of $1,300,000. 

In the light of the facts set forth above under paragraph 
IX-A, it appears to the Commission that the figure $3,595,- 
119.56 set forth in Schedule IX as “Earned Surplus” 
under the caption “Profit on sale of assets purchased from 
affiliate” together with the accompanying Note, and the in¬ 
clusion of this amount as “Earned Surplus” in the “Bal¬ 
ance Sheet” are materially misleading. 

The Commission having reasonable grounds to believe 
that Transamerica Corporation has failed to comply with 
the provisions of Section 12(b) and Section 13(a) and (b) 
of the Securities Exchange Act of 1934, as amended, the 
rules, regulations, Form 24, Form 24-K, and the Instruc¬ 
tions thereto, promulgated by the Commission thereunder, 
in that the application for registration on Form 24, the an¬ 
nual report on Form 24-K and the amendments thereto, 
filed by said Transamerica Corporation contain financial 
statements of Transamerica Corporation and its subsidi- 
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aries, which do not correctly reflect the true financial con¬ 
dition of Transamerica Corporation and its subsidiaries, 
as hereinafter more particularly set forth: 

XVII. It appears to the Commission that the general 
policy of Transamerica Corporation and its subsidiaries 
with respect to the manner of creation and treatment of 
certain “reserves”, and the adequacy thereof, is improper 
in the following respects: 

A. In the elimination of “reserves” on the books of cer¬ 
tain companies and the creation of fictitious “reserves” in 
similar or substantially similar amounts on the books of 
other companies in the Transamerica group for the pur¬ 
pose of utilizing such “reserves” to absorb losses with 
consequent distortion of the true financial condition of the 
separate corporate entities and of the entire group as a 
whole; in particular, with respect to the “reserves” set 
up on the “Balance Sheets” of Transamerica General Cor¬ 
poration as of December 31, 1936, and December 31, 1937, 
“for real estate losses and contingencies of controlled affil¬ 
iates” in the amounts of $6,S61,814.19 in 1936 and $1,700,- 
050.22 in 1937, and $5,034,583.95 in 1936 and $1,168,002.25 
in 1937, for Capital Company and California Lands, Inc., 
respectively; 

27 B. In that the amount of the reserves provided on 
the books of the various companies in the Trans- 
america group is materially inadequate; in particular, the 
“Combined Report of Condition” of Bank of America N. 
T. & S. A., First National Bank in Reno, and Bank of 
America (California) as of December 31, 1936, shows 
“Loans and discounts” in the amount of $539,899,100.65 
which includes, among other things, loans in the amount of 
$304,674,551.73 on “farm lands” and “other real estate”. 
The only reserve in this “Combined Report of Condition” 
is designated as “Reserve for contingencies” and is set 
forth at $2,049,928.01, of which approximately $1,460,000 
is a reserve for self-insurance, leaving a balance of $589,- 
928.01. In its “Balance Sheet” as of December 31, 1936, 
Capital Company carried “Real Estate Held for Resale,” 
at $51,379,652.11, which amount represented “Land, Build¬ 
ings and Improvements”, and as of the same date, Cali¬ 
fornia Lands, Inc. carried “Real Estate and Equipment 
Held for Resale” at $31,357,098.76, which amount included 
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“Land, Buildings and Improvements” at $31,335,825.76, 
with no reserve on the books of either company applicable 
to such assets. As of the same date, Occidental Life Insur¬ 
ance Company (a wholly owned subsidiary of Transamerica 
General Corporation, itself a wholly owned subsidiary of 
Transamerica Corporation) showed on its books “mort¬ 
gage loans on real estate” and “balance due on property 
sold under contract” in the amounts of $8,175,516.57 and 
$3,856,986.03, respectively, with no reserves applicable 
thereto. These various items of loans, discounts, and in¬ 
vestments in real estate aggregate $634,668,354.12, against 
which there is an aggregate reserve of but $589,928.01. 

In that because of the nature of the “reserves” referred 
to above under A, it was improper to charge losses and ex¬ 
penses against such “reserves”; 

D. In the treatment of losses and expenses' which were 
not present at the date of a readjustment of accounts but 
resulted from events occurring subsequent thereto as 
charges to certain reserves created at the time of such re¬ 
adjustment. 

28 XVIII. It further appears to the Commission that 
registrant, in its application for registration on 
Form 24 and in its annual report for 1937 on Form 24-K, 
has failed to file financial statements for itself and its sub¬ 
sidiaries certified in accordance with the requirements of 
paragraph II of the Instructions as to Financial State¬ 
ments in the Instruction Books for Form 24 and Form 
24-K, respectively. 

It being the opinion of the Commission that the hearing 
herein ordered to be made is necessary and proper in the 
public interest and to aid in the enforcement of the provi¬ 
sions of the Securities Exchange Act of 1934, as amended; 

IT IS ORDERED, pursuant to Section 19(a) (2) of said 
Act, that a public hearing be held to determine whether 
Transamerica Corporation has failed to comply with Sec¬ 
tion 12 (b) and Section 13(a) and (b) of the Securities 
Exchange Act of 1934, as amended, the rules, regulations 
and forms promulgated by the Commission thereunder, in 
the respects set forth above; and if so, whether it is neces¬ 
sary or appropriate for the protection of investors to sus¬ 
pend for a period not exceeding twelve months or to with¬ 
draw the registration of said Corporation’s Capital Stock, 
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$2 par value, on said New York Stock Exchange, Los An¬ 
geles Stock Exchange and San Francisco Stock Exchange; 

IT IS FURTHER ORDERED, pursuant to the provi¬ 
sions of Section 21(b) of the Securities Exchange Act of 
1934, as amended, that for the purposes of such hearing, 
Henry Fitts, an officer of the Commission, is hereby desig¬ 
nated to administer oaths and affirmations, subpoena wit¬ 
nesses, compel their attendance, take evidence, and require 
the production of any books, papers, correspondence, 
memoranda, or other records deemed relevant or material 
to the inquiry, and to perform all other duties in connec¬ 
tion therewith authorized by law; 

IT IS FURTHER ORDERED, that the taking of testi¬ 
mony in this hearing begin on the 16th day of January, 
1939, at 10:00 A. M. in Room 1101, Securities and Exchange 
Commission Building, 1778 Pennsylvania Avenue, N. W., 
Washington, D. C. and continue thereafter at such time and 
place as the officer hereinbefore designated may determine. 
By the Commission. 

FRANCIS P. BRASSOR, 

(Seal) Secretary. 

29 Exhibit B 

For Immediate Release Saturday, January 21, 1939. 

SECURITIES AND EXCHANGE COMMISSION 

WASHINGTON 

Securities Exchange Act of 1924 

Release No. 1993 

United States of America 

Before the Securities and Exchange Commission 

At a regular session of the Securities and Exchange Com¬ 
mission, held at its offices in the City of Washington, 
D. C., on the 21st day of January, A. D., 1939. 
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Order Amending 
Order for Hearing 
File No. 1-2964 

In the Matter of Proceeding under Section 19(a) (2) of 
the Securities Exchange Act of 1934, as amended, to 
determine whether the registration of Transamerica 
Corporation Capital Stock, $2 Par Value should be 
suspended or withdrawn. 

It is ordered that the order designated “ORDER I' 1 OR 
HEARING AND DESIGNATING OFFICER TO TAKE 
TESTIMONY” issued in the above entitled cause, and au¬ 
thorized by the Commission on the 22nd day of November 
1938 be, and the same is, hereby amended by adding at the 
end of Item I thereof the following paragraph to be desig¬ 
nated as Item I-A: 

I-A. Item 24 of Form 24 requires the registrant to indi¬ 
cate any business, vocation or employment of a substantial 
nature, other than with the registrant, in which each direc¬ 
tor or officer of the registrant is engaged for his own ac¬ 
count or as a director, officer, employee, partner or trustee. 

The Commission has reasonable grounds to believe that 
during the years 1935, 1936 and 1937 A. P. Giannini held a 
substantial amount of the capital stock of Pacific Coast 
Mortgage Company; that during those years he w T as an offi¬ 
cer and director of that corporation, and exercised control 
over it either alone or in concert with one A. O. Stew r art; 
that during those and other years the principal business of 
Pacific Coast Mortgage Company w T as its extensive pur¬ 
chases and sales of the capital stock of Transamerica Cor¬ 
poration; that during the year 1936 Pacific Coast Mortgage 
Company purchased approximately 493,012 shares of such 
stock at an average price of approximately $11.30 per 
share; that during the year 1936, Pacific Coast Mortgage 
Company sold approximately 493,012 shares of capital 
stock of Transamerica Corporation at a sales price of ap¬ 
proximately $14.30 per share, resulting in an aggregate 
profit of some $1,629,941.34; that the sales and purchases 
of the foregoing shares occurred within a period of less 
than six months from the date of the purchases and 
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30 sales, respectively, of such shares; that of the profit 
of $1,029,941.34 realized by Pacific Coast Mortgage 
Company in 1936 from the purchases and sales of the capi¬ 
tal stock of Transamerica Corporation referred to above, 
A. P. Giannini received during the year 1936, in the form 
of dividends as a stockholder of Pacific Coast Mortgage 
Company, the sum of approximately $140,000, and that in 
addition, A. P. Giannini received on account of stock of 
Pacific Coast Mortgage Company held by him in trust the 
further and additional sum of approximately $265,000; 
that during the years 1935, 1936 and 1937, A. *P. Giannini 
received in the foregoing manner an aggregate of approx¬ 
imately $350,000 as dividends from Pacific Coast Mortgage 
Company, which dividends represented profits of Pacific 
Coast Mortgage Company derived from its trading in the 
capital stock of Transamerica Corporation in the manner 
described above; that the realization of such profits by Pa¬ 
cific Coast Mortgage Company through the purchases and 
sales of the capital stock of Transamerica Corporation in 
such manner were rendered possible by the special knowl¬ 
edge of the affairs of Transamerica Corporation acquired 
by A. P. Giannini as chairman of the board of directors of 
Transamerica Corporation, which special knowledge was 
imparted to Pacific Coast Mortgage Company by A. P. 
Giannini to enable Pacific Coast Mortgage Company to 
realize such profits. 

It appears to the Commission that the failure to disclose 
Pacific Coast Mortgage Company as a business of a sub¬ 
stantial nature in which A. P. Giannini is engaged for his 
own account or as a director or officer renders registrant’s 
response to Item 24 materially misleading. 

It is further ordered, that the said order designated “OR¬ 
DER FOR HEARING AND DESIGNATING OFFICER 
TO TAKE TESTIMONY” be, and the same is, hereby 
amended by adding at the end of Item II thereof the fol¬ 
lowing paragraph: 

It further appears to the Commission that, by reason of 
the facts set forth above in Item I-A, Transamerica Corpo¬ 
ration became and was entitled, pursuant to the provisions 
of Section 16(b) of the Securities Exchange Act of 1934 to 
recover the moneys so received by A. P. Giannini from Pa¬ 
cific Coast Mortgage Company; that by reason of the fact 
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that A. P. Giannini was chairman of the board of directors 
of Transameriea Corporation, Transamerica Corporation 
has refrained from taking any action to recover such 
moneys; that it therefore appears to the Commission that 
the failure to disclose these facts in Items 28 and 29 ren¬ 
ders registrant’s response to these items materially mis¬ 
leading. 

It is further ordered that a copy of this order be served 
upon counsel for the registrant eight days prior to the time 
the matter covered in this order is made the subject of in¬ 
quiry in the hearing pending before the Trial Examiner, 
Henry Fitts, Esq., in this proceeding. 

Bv the Commission 

FRANCIS P. BRASSOR, 

(Seal) Secretary. 

31 Exhibit C 

For IMMEDIATE Release Wednesday, February 8,1939. 

SECURITIES AND EXCHANGE COMMISSION 

Washington 

Securities Exchange Act of 1934 

Release No. 2007 

United States of America 

Before the Securities and Exchange Commission 

At a regular session of the Securities and Exchange Com¬ 
mission, held at its offices in the City of Washington, 
D. C., on the 8th day of February, A. D., 1939. 

Order Amending 

Order for Hearing 

File No. 1-2964 

In the Matter of Proceeding under Section 19(a) (2) of the 
Securities Exchange Act of 1934, as amended, to de¬ 
termine whether the registration of Transamerica 
Corporation Capital Stock, $2 Par Value should be 
suspended or withdrawn. 

It is ordered that the order designated “ORDER FOR 
HEARING AND DESIGNATING OFFICER TO TAKE 
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TESTIMONY” issued in the above entitled cause, and au¬ 
thorized by the Commission on the 22nd day of November, 
1938, as amended on January 21, 1939, be, and the same is, 
hereby further amended by adding immediately preceding 
Item XI thereof the following paragraph to be designated 
as Item X-A: 

X-A. Item 1(a) of Form 24-K requires the registrant to 
list all of its subsidiaries and to indicate the respective 
percentages of voting power or other bases of control. The 
Instruction Book for Form 24-K defines a “subsidiary” of 
a specified person as an affiliate controlled by such per¬ 
son, directly, or indirectly through one or more intermedi¬ 
aries; an “affiliate” of a specified person is defined as a 
person that directly, or indirectly through one or more 
intermediaries, controls or is controlled by, or is under 
common control with, the person specified; the term “con¬ 
trol” (including the terms “controlling”, “controlled by” 
and “under common control with”) is defined to mean 
“the possession, direct or indirect, of the power to direct or 
cause the direction of the management and policies of a 
person, whether through the ownership of voting securi¬ 
ties, by contract, or otherwise.” 

The Commission has reasonable grounds to believe that 
for several years prior to July 15, 1937, the regis- 
32 trant owned, directly or through a wholly-owned 
subsidiary, 99.65% of the outstanding capital stock 
of Bank of America National Trust and Savings Associa¬ 
tion; that on or about July 15, 1937, the registrant distrib¬ 
uted to its own stockholders approximately 58% of the 
stock of Bank of America National Trust and Savings As¬ 
sociation thus owned by it; that from July 15, 1937, to the 
date of the filing of the annual report, registrant has con¬ 
tinued to hold approximately 42% of the outstanding capi¬ 
tal stock of Bank of America National Trust and Savings 
Association while the remaining 58% has been held by ap¬ 
proximately 150,000 stockholders, no one of whom holds as 
much as 1% of the stock. The Commission further has 
reasonable grounds to believe that the officers and direc¬ 
tors of Bank of America National Trust and Savings As¬ 
sociation remained substantially the same after the distri¬ 
bution by the registrant of 58% of its holdings in the stock 
of the Bank as they had been prior to such distribution; 
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that during 1937 and at the date of the filing of the annual 
report A. P. G-iannini was Chairman of the Board of both 
the registrant and of Bank of America National Trust and 
Savings Association, L. M. G-iannini, the son of A. P. Gian- 
nini, was president of Bank of America National Trust and 
Savings Association, and that many of the officers and di¬ 
rectors of Bank of America National Trust and Savings 
Association were also officers and directors of the regis¬ 
trant or of its wholly-owned subsidiaries; that a substan¬ 
tial portion of the business and activities of Bank of 
America National Trust and Savings Association during 
1937 and at the date of the filing of the annual report has 
been effected with the registrant and its wholly-owned sub¬ 
sidiaries. 

It therefore appears to the Commission that during the 
entire year 1937 and at the date of the filing of the annual 
report, the registrant possessed the power to direct or cause 
the direction of the management and policies of Bank of 
America National Trust and Savings Association, and 
that registrant’s omission in its response to Item 1(a) of 
its annual report on Form 24-K to list Bank of America 
National Trust and Savings Association as a subsidiary of 
the registrant renders the response materially false and 
misleading. 

It is further ordered that a copy of this order be served 
upon counsel for the registrant eight days prior to the time 
the matter covered in this order is made the subject of in¬ 
quiry in the hearing pending before the Trial Examiner, 
Henry Fitts, Esq., in this proceeding. 

By the Commission. 

FRANCIS P. BRASSOR, 

(Seal) Secretary. 

COPY 

33 Exhibit D 

Subpoena Duces Tecum 

United States of America 
Securities and Exchange Commission 

To Charles J. Smith, 601 24th Ave., Skyline 2379, Apt. 
201, San Francisco, California. 
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At the instance of the Securities and Exchange Commis¬ 
sion you are hereby required to appear before Henry Fitts, 
Esq., and officer of the Securities and Exchange Commis¬ 
sion, at Room 1103 of the principal offices of the Securities 
and Exchange Commission, 1778 Pennsylvania Avenue, N. 
\V., in the City of Washington, D. C., on the 30th day of 
January, 1939, at 10:00 o’clock a. m. of that day, to testify 
in the Matter of Transamerica Corporation Capital stock, 
$2 par value involving a proceeding under Section 19(a) 
(2) of the Securities Exchange Act of 1934, as amended, 
to determine whether the registration of Transamerica 
Corporation Capital Stock, $2 par value, should be sus¬ 
pended or withdrawn ordered by the Commission on No¬ 
vember 22, 1938, a copy of which order is attached hereto 
as Exhibit A and incorporated herein. 

And you are hereby required to bring with you and pro¬ 
duce at said time and place the following books, papers, 
and documents: which are set forth in Exhibit B attached 
hereto and incorporated herein. 

Fail not at your peril. 

In testimony whereof, the seal of the Securities and Ex¬ 
change Commission is affixed hereto, and the undersigned, 
a member of said Securities and Exchange Commission, or 
an officer designated by it, has hereunto set his hand at 
Washington, D. C., this 20th day of January, 1939. 

/s/ GEO. C. MATHEWS. 

Notice to Witness.—If claim is made for witness fee or 
mileage, this subpoena should accompany voucher. Wit¬ 
ness fees and mileage shall be paid by the party at whose 
instance the witness appears. 

34 NOTE: 

Exhibit A—Release of Friday, November 25, 1938, 
No. 1950, attached hereto, is same as Exhibit A to the Ap¬ 
plication, supra. 


Exhibit B 

All records and correspondence from January 1, 1927, 
to the date hereof in your possession, custody or control 
which relate to any one or more of the following items: 
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(a) the beneficial owners and the holders of record of 
the stock of Pacific Coast Mortgage Company and its pred¬ 
ecessors from January 1,1927 to the date hereof; 

(b) the dividends distributed by Pacific Coast Mort¬ 
gage Company and its predecessors from 1935 to the date 
hereof. 


35 Affidavit of Herbert B. Cohn 

Filed Feb. 27, 1939 

• • * 

District of Columbia , ss: 

Herbert B. Cohn being duly sworn on oath, deposes and 
says: 

He is an attorney employed by the Securities and Ex¬ 
change Commission (hereinafter sometimes referred to as 
the Commission) under the supervision of its general coun¬ 
sel, and in the course of his duties was assigned to represent 
the Commission in a proceeding under Section 19(a)(2) of 
the Securities Exchange Act of 1934, as amended, to deter¬ 
mine whether the registration of Transainerica Corpora¬ 
tion Capital Stock, $2 par value, should be suspended or 
withdrawn from the stock exchanges on which it is listed 
for failure of the issuer to comply with Section 12(b) and 
Section 13 of the said Act in the respects set forth in the 
Commission’s order instituting the proceeding. 

36 On or about August 7, 1937, Transainerica Cor¬ 
poration, in order to have its Capital Stock regis¬ 
tered on certain national securities exchanges under the 
Securities Exchange Act of 1934, as amended (hereinafter 
sometimes referred to as the Act), filed with the Commis¬ 
sion and with the New York and Los Angeles Stock Ex¬ 
changes an application for the listing and registration of 
11,590,784 shares of its Capital Stock, $2 par value, de¬ 
signed to comply with Section 12(b) of said Act. On or 
about September 3, 1937, Transainerica Corporation 
amended its application to include registration of the stock 
on the San Francisco Stock Exchange. The application, as 
amended, became effective on September 10,1937, and since 
that time Transainerica Corporation Capital Stock has been 
traded on the above three exchanges as a registered stock 
under the Securities Exchange Act. 
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In addition to the registration application, Transamerica 
Corporation has filed with the Commission three amend¬ 
ments designed to supplement or correct information con¬ 
tained in the original application, and an annual report 
designed to comply with the requirements of Section 13(a) 
of the Act, covering the developments of its affairs and 
condition and the affairs and conditions of its subsidiaries 
during the year 1937. 

Transamerica Corporation, incorporated in Delaware on 
October 11, 1928, is a holding company which since 

37 its organization has owned all or a portion of the 
stock in a large number of subsidiary companies en¬ 
gaged in a variety of businesses, including banking, real 
estate, life and fire insurance, manufacturing and the brok¬ 
erage and securities businesses. Its stockholders number 
approximately 200,000; its most important asset at the 
present time consists of 42 per cent of the stock of Bank 
of America National Trust and Savings Association, which 
Bank has approximately 2,000,000 depositors. The num¬ 
ber of its majority owned subsidiary companies approxi¬ 
mated 40 in 1936 and prior to that time was much greater. 
In filing its application and annual report with the Com¬ 
mission, Transamerica Corporation was required under 
the applicable forms and regulations to include balance 
sheets, profit and loss statements and other information 
with respect to each of these majority owned subsidiaries. 

In ordinary course applications for registration and an¬ 
nual reports filed with the Commission are subjected to 
careful scrutiny by the Commission’s Registration Divi¬ 
sion to determine whether they comply in all respects with 
the requirements of the Act and of the Commission’s forms 
and rules, or whether the statements contained therein are 
incomplete, false or misleading in any material respect. 
On the basis of such an examination of Transamerica 

38 Corporation’s application, amendments and annual 
report, it appeared to the Commission that these 

documents failed to comply with the requirements of the 
Securities Exchange Act and the rules and forms adopted 
thereunder, in that they appeared to contain many false 
and misleading statements of material facts. 

Acting on this belief, the Commission adopted an order 
on November 22, 1938, directing that a hearing be held 
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under Section 19(a)(2) of the Act to determine whether 
Transanierica Corporation has failed to comply with Sec¬ 
tion 12(b) and Section 13(a) and (b) of the Act, and the 
rules, regulations and forms promulgated by the Commis¬ 
sion thereunder, in certain specific respects set forth in the 
order, and, if so, whether it is necessary or appropriate for 
the protection of investors to suspend or withdraw the reg¬ 
istration of Transanierica Corporation Capital Stock. The 
order specifies in detail the false and misleading state¬ 
ments which the Commission has reason to believe are con¬ 
tained in the application and the annual report. The order 
further designated Henry Fitts, Esq., as an officer of the 
Commission to conduct the hearing and take testimony, 
and directed that the hearing begin in the offices of the 
Commission at Washington, D. C-, on January 16, 1939. 
The Commission’s order was served upon Transamerica 
Corporation, the New York, Los Angeles and San Francisco 
Stock Exchanges and was published in the Federal Reg¬ 
ister of December 1, 1938. 

39 By reason of the fact that Bank of America Na¬ 
tional Trust and Savings Association, during 1934, 
1935, and 1936, was substantially a wholly owned subsid¬ 
iary comprising some three-fifths of the assets of Trans¬ 
america Corporation, Transamerica Corporation was re¬ 
quired to include in its application balance sheets, profit and 
loss statements, and other information with respect to the 
Bank for those years, and several items in the order relate 
to the accuracy of this information. 

On January 16, 1939, the day on which the Commission’s 
hearing was begun, pursuant to the order, Bank of America 
National Trust and Savings Association (hereinafter some¬ 
times referred to as the Bank) filed a complaint in the 
District Court of the United States, for the District of Col¬ 
umbia, seeking a declaratory judgment and an injunction 
to prevent the Commission from continuing with the pro¬ 
ceeding ordered, insofar as the proceeding relates to the 
financial condition of the Bank. On January 21, 1939, the 
Bank filed in the District Court a motion for a preliminary 
injunction pending the disposition of the case before that 
Court. When this motion came up for hearing on January 
23, 1939, the Commission filed a memorandum in opposi¬ 
tion to the motion and a motion to dismiss the complaint. 
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At that time the trial judge, Mr. Justice Daniel O’Donog- 
hue, declined to rule upon cither the motion for a prelim¬ 
inary injunction or the motion to dismiss, and set the case 
for final hearing on the merits on January 30, 1939. 

40 Although a preliminary injunction was not issued, 
counsel for the Commission, at the Court’s request 

agreed in open court to make no inquiry into the books 
and affairs of the Bank in the proceeding before the Com¬ 
mission until the hearing was completed before the District 
Court. 

At the opening of the trial of the case, the Honorable 
Thurman Arnold, Assistant Attorney General, appeared on 
behalf of the Attorney General under Title 5 of U. S. C., 
Sections 305 and 316, and stated that the Department of 
Justice, after fully considering the Commission’s position, 
“gives it its unqualified support.” The trial of the case 
continued through January 31, 1939, and at its conclusion 
Mr. Justice O’Donoghue announced from the bench his 
decision dismissing the complaint. The Court, in an oral 
opinion delivered from the bench, held that the Commis¬ 
sion could, in the proceeding ordered by it, lawfully inquire 
into the truth or falsity of statements relating to the Bank, 
included in the application filed by Transamerica Corpora¬ 
tion, and stated that the Court made its findings of fact 
and its conclusions of law in accordance with the essen¬ 
tial and substantial claims of fact and claims of law made 
by the Commission. The findings of fact and conclusions 
of law and the formal judgment dismissing the complaint 
were entered on February 7, 1939. 

On the same day the plaintiff noted an appeal and peti¬ 
tioned the Court of Appeals for the District of Col- 

41 umbia for an injunction pending the appeal. On 
February 11, 1939, the Court of Appeals ordered 

that the Commission be “temporarily restrained from doing 
any act or taking any steps which will interfere with the 
status quo between the parties herein” and further ordered 
that the record and appellant’s brief be filed by February 
25, the appellees’ brief by March 2, and that the appeal be 
set down for hearing as the first case for hearing on the 
March 1939 calendar. Subsequently, on motion of the ap¬ 
pellant and with the consent of the appellees, the Court 
ordered that the hearing be set for March 16, 1939. 
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Although the subpoenas involved in the applications in 
which this affidavit is being filed in no way bear on the 
matters presently before the Court of Appeals, it may be 
helpful for this Court to have the facts of the pending liti¬ 
gation before it and these facts will explain in part the 
reasons for the adjournments from time to time in the 
course of the Commission’s hearing. 

The Commission’s order of November 22, 1938, institut¬ 
ing the proceeding under Section 19(a)(2) enumerates in 
considerable detail the respects in which the application 
and the annual report appear to be false and misleading. 
Thus Item II of the order questions the accuracy of Trans- 
america Corporation’s statement in Item 28 of the applica¬ 
tion that the aggregate remuneration paid by Trans- 
america Corporation and its subsidiaries, directly or 
42 indirectly, to the Chairman of its Board, A. P. 

Giannini, amounted to $1.00. Items III, IV, XI-B 
and XII of the order allege that from 1934 to 1937, Asso¬ 
ciated American Distributors, Inc., a wholly-owned subsid¬ 
iary of Transamerica Corporation, as its principal busi¬ 
ness, engaged in the solicitation of orders to purchase 
Transamerica Corporation stock on the various stock ex¬ 
changes on which the stock was listed through a corps of 
some 70 salesmen, thus generating purchasing power in the 
stock; that the expenses of these activities, aggregating 
some $2,800,000 over the period, were paid by “contribu¬ 
tions” to Associated American Distributors, Inc., by Trans¬ 
america Corporation which “contributions” of $2,800,000 
were entered on the books of Transamerica Corporation as 
a charge to capital surplus; that in fact activities similar 
to those engaged in by Associated American Distributors, 
Inc., have been carried on by Transamerica Corporation 
or its subsidiaries and affiliates as a regular matter year 
in and year out, and that the expenses of such activities 
are a current expense which must be charged currently to 
income. Other items in the order charge that the applica¬ 
tion is misleading in reflecting transfers and retransfers of 
securities and other assets over a period of years from 
one company to another in the group as resulting in the 
creation of profits and income, and further question the 
creation, treatment and adequacy of many of the “re¬ 
serves” appearing in the financial statements of various 
companies in the group. 
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43 In view of the complexity of the corporate struc¬ 
ture of Transamerica Corporation and the fact that 

many of the charges in the order were directed to the crea¬ 
tion of “profits” through the transfer of assets from one 
company to another in the group, and to the reflection in 
1934 to 1937 of charges originating in years prior to 1934, 
and in order to present a complete record upon which the 
Commission could determine under Section 19(a)(2) 
whether suspension or withdrawal of the listing of Trans¬ 
america stock would be required as “necessary or appro¬ 
priate for the protection of investors,” Commission’s 
counsel deemed it necessary to present a full picture of 
the corporate structure of the Corporation from the time 
it was organized in October 1928 to the present. Accord¬ 
ingly, Wilfred L. Andrews, treasurer of Transamerica Cor¬ 
poration, who was represented by the registrant to be 
the person best qualified to testify to such matters, was 
questioned as to the corporate structure beginning just 
prior to the date of organization of Transamerica Corpora¬ 
tion. In the course of his testimony, on the morning of 
January 18, 1939, Andrews stated that from 1929 to 1932 
Transamerica Corporation owned 100% of the stock of 
Bankitaly Mortgage Company; that in 1932 the stock of 
Bankitaly Mortgage Company was sold to one A. 0. Stew¬ 
art; that the name of Bankitaly Mortgage Company was 
subsequently changed and is presently Pacific Coast Mort¬ 
gage Company; that although he. Andrews, had been a 
stockholder in Pacific Coast Mortgage Company since 1935, 
he did not know the names of any of the officers 

44 or directors of the Company. 

Commission’s counsel then asked whether A. P. 
Giannini was a stockholder of Pacific Coast Mortgage Com¬ 
pany. On objection by counsel for the registrant, the Trial 
Examiner ruled as follows: 

“These very intricate corporate organizations rather 
defy analysis until we have the full picture. As long as the 
question relates to common stockholders I think I will per¬ 
mit it. The objection is overruled.” 

Andrews then testified that A. P. Giannini had been a 
stockholder of Pacific Coast Mortgage Company from 1935 
through 1938; that W. E. Clayton was Secretary and Treas¬ 
urer of Pacific Coast Mortgage Company; that A. 0. Stew- 
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art was President and that C. Stanier was Vice-President; 
that although lie, Andrews, was a stockholder, he had no 
literature received from Pacific Coast Mortgage Company 
and had no knowledge of its activities. Further inquiries 
by Commission’s counsel as to the activities of Pacific Coast 
Mortgage Company were objected to by the registrant as 
not relevant. 

At the time this objection was made the Commission had 
reasonable grounds to believe—and there is subsequent 
testimony in the record of the hearing to the effect—that 
when all of the stock, comprising 25,000 shares, of Bank- 
italv Mortgage Company (the name of which was later 
changed to Pacific Coast Mortgage Company) was “sold” 
by a wholly-owned Transamerica subsidiary to A. 0. Stew¬ 
art in 1932, payment was made by means of a check for 
$1,500,000 and a note for $1,700,000; that the $1,500,- 
45 000 was apparently borrowed from Bank of America 

National Trust and Savings Association in consid¬ 
eration of a note and the pledge to the Bank of 12,500 
shares of the stock of Bankitaly Mortgage Company, and 
that the $1,700,000 note given to the Transamerica sub¬ 
sidiary was secured by the remaining 12,500 shares; that, 
moreover, the shares pledged with the Bank, on their re¬ 
lease from the Bank, were to be added to the stock pledged 
with the Transamerica subsidiary. There was "also inform¬ 
ation before the Commission’s counsel, and Andrews later 
testified, that in 1935* Charles J. Smith, who had been an 
employee of various companies in the group and Margaret 
Mallory, who was employed as bookkeeper and secretary 
by A. P. Giannini, personally, held either all or a very sub¬ 
stantial portion of the stock of Pacific Coast Mortgage 
Company as trustees for an undisclosed beneficiary. 

The Commission further had information before it which 
gave it reasonable grounds to believe that control over 
Pacific Coast Mortgage Company was never wholly re¬ 
linquished by the management of Transamerica Corpora¬ 
tion; that in 1935 the stock of Pacific Coast Mortgage Com¬ 
pany was sold back to Transamerica Corporation or to a 
subsidiary thereof; that from 1935 to the present time, 
A. P. Giannini, the Chairman of the Board and the 

*Thc transcript of the proceedings before the Commission shows this 
date as 1932, but it seems clear that this is a stenographic error. 
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46 dominant figure of Transamerica Corporation, has 
been an officer or director and the owner either of 

record or beneficially of a substantial portion of the stock 
of, and either alone or in concert with A. 0. Stewart con¬ 
trols Pacific Coast Mortgage Company; that, as its princi¬ 
pal activity, Pacific Coast Mortgage Company has been en¬ 
gaged in extensive purchases and sales of Transamerica 
Corporation Capital Stock; that, in 1936, as a result of 
such purchases and sales in seven different accounts prof¬ 
its were realized amounting to $1,629,941.34; that A. P. 
Giannini received dividends as the holder of record or bene¬ 
ficial owner of stock in Pacific Coast Mortgage Company 
in the amount of $305,000 in 1936*; that the profits realized 
by Pacific Coast Mortgage Company through its trading 
in Transamerica stock have been rendered possible through 
the use of the special knowledge of the affairs of Trans¬ 
america Corporation acquired by A. P. Giannini as Chair¬ 
man of the Board of Transamerica Corporation which 
special knowledge was imparted to Pacific Coast Mortgage 
Company by A. P. Giannini to enable Pacific Coast Mort¬ 
gage Company to realize such profits, and that these facts 
created a cause of action under Section 16(b) of the 

47 Securities Exchange Act of 1934** in favor of Trans¬ 
america Corporation to recover back the dividends 

paid from such profits to A. P. Giannini, which cause of 
action was never pursued because of A. P. Giannini’s dom¬ 
ination in the management of Transamerica Corporation. 

*A large portion of this dividend from Pacific Coast Mortgage Company 
appears in the income tax return of A. P. Giannini for the year 1936, 
which has been introduced in evidence at the Commission’s hearing. 

••Section 16(b) provides in part as follows: 

“For the purpose of preventing the unfair use of information which may 
have been obtained by such beneficial owner, director, or officer by reason 
of his relationship to the issuer, any profit realized by him from any pur¬ 
chase and sale, or any sale and purchase, of any equity security of such 
issuer (other than an exempted security) within any period of less than six 
months, unless such security was acquired in good faith in connection with 
a debt previously contracted, shall inure to and be recoverable by the issuer, 
irrespective of any intention on the part of such beneficial owner, direc¬ 
tor, or officer in entering into such transaction of holding the security pur¬ 
chased or of not repurchasing the security sold for a period exceeding six 
months. Suit to recover such profit may be instituted at law or in equity 
in any court of competent jurisdiction by the issuer, or by the owner of 
any security of the issuer in the name and in behalf of the issuer if the 
issuer shall fail or refuse to bring such suit within sixty days after re¬ 
quest or shall fail diligently to prosecute the same thereafter; but no such 
suit shall be brought more than two years after the date such profit was 
realized. ’ ’ 
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Accordingly, in answer to the objection that inquiries 
with respect to the activities of Pacific Coast Mortgage 
Company were not relevant, Commission’s counsel pointed 
out that such questions would be relevant to the Item in 
the order questioning the truth of the statement that the 
aggregate remuneration paid by Transamerica Corpora¬ 
tion and its subsidiaries and affiliates, directly or indirectly, 
to A. P. Giannini amounted to $1.00, in that, if the inform¬ 
ation before the Commission were true, the divi- 

48 dends paid by Pacific Coast Mortgage Company to 
A. P. Giannini might be considered additional re¬ 
muneration; and that such questions would also be rele¬ 
vant to the Items alleging that the registration statement 
was misleading in failing to treat the expenses of an af¬ 
filiate engaged from 1934 to 1937 almost solely in stimulat¬ 
ing the market activity in Transamerica stock on various 
stock exchanges as a current item, since, if the informa¬ 
tion before the Commission were true, the activities of 
Pacific Coast Mortgage Company and of other companies 
affiliated with Transamerica Corporation would tend to 
prove that the stimulation of the market in its stock is a 
current activitv carried on year in and vear out bv Trans- 
america Corporation, its subsidiaries and affiliated com¬ 
panies. The Trial Examiner refused to accept these argu¬ 
ments and ruled that the Commission’s order as it then 
stood was not broad enough to permit the inquiries, but 
suggested that the order could be amended. He stated: 

“You have the right to make the amendment, as I under¬ 
stand the rule. The registrant has an opportunity to claim 
time to meet it.” 

The Trial Examiner further ruled that the inquiry should 
not be pursued until the registrant had had time to con¬ 
sider the amendment. 

Following the Examiner’s suggestion, later in the same 
day, January 18, 1939, Commission’s counsel read into the 
record a motion for an amendment to the order. The sub¬ 
stance of this motion was granted by the Commis- 

49 sion on January 21, 1939, in the order of amendment 
which is annexed to the application in this case as 

Exhibit B. This order sets forth the facts stated above 
and alleges that Transamerica Corporation’s application 
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for registration is further misleading in that the response 
to Item 24 thereof, which requires the registrant to indicate 
any business of a substantial nature in which each director 
or officer of the registrant is engaged for his own account 
or as a director, officer, employee, partner or trustee, omits 
to disclose Pacific Coast Mortgage Company as a business 
of a substantial nature in which A. P. Giannini is engaged 
for his own account or as a director or officer, and in that 
the response to Item 28, which states that the remunera¬ 
tion paid by Transamerica Corporation and its subsidiaries, 
directly and indirectly, to A. P. Giannini, aggregated $1.00 
in 1936, omits to disclose the dividends paid by Pacific 
Coast Mortgage Company to A. P. Giannini, the circum¬ 
stances under which the dividends were rendered possible, 
the cause of action to recover such dividends accruing to 
Transamerica Corporation by reason of Section 16(b) of 
the Securities Exchange Act and the failure of Trans¬ 
america Corporation to pursue this cause of action. 

In view of Andrews’ lack of knowledge or unwillingness 
to testify with respect to the stockholders, officers and di¬ 
rectors of Pacific Coast Mortgage Company and the activi¬ 
ties of the Company, the Commission's counsel applied 
for subpoenas duces tecum to be directed to W. E. 
50 Clayton, Jr., Secretary-Treasurer, and Carl Stainer, 
Vice-President, of Pacific Coast Mortgage Company, 
Charles J. Smith and Margaret Mallory. 

The subpoenas issued to Clayton and Stamer required 
said Clayton and Stamer to appear and testify at the hear¬ 
ing before the Trial Examiner on January 30 and Febru¬ 
ary 10,1939, respectively, and to bring with them any books 
and records of Pacific Coast Mortgage Company relating 
to three matters; viz. 

(1) the beneficial owners and holders of record of the 
company’s stock, 

(2) ail payments made to and all funds set up to the 
direct or indirect credit of A. P. Giannini by Transamerica 
Corporation, its subsidiaries and affiliates, and 

(3) the trading in stock of Transamerica Corporation, 
its subsidiaries and affiliates by Pacific Coast Mortgage 
Company from 1935 to the date of the subpoena together 
with the profits realized therefrom. 
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These subpoenas were served on Clayton and Stamer, in 
person, on January 23, and February 7, respectively. 

The subpoenas issued to Smith and Mallory (who had 
been identified by Andrews’ testimony as the two individ¬ 
uals who, in 1935, held all or a large portion of the stock 
of Pacific Coast Mortgage Company in trust for an un¬ 
disclosed principal) required Smith and Mallory to 

51 appear on January 30th, at the hearing before the 
Trial Examiner to testify and produce any records 

and correspondence in their possession relating to 

(1) the beneficial owners or holders of record of the 
stock of Pacific Coast Mortgage Company, and 

(2) the dividends distributed by Pacific Coast Mortgage 
Company from 1935 to the date of the subpoenas. 

These subpoenas were served on said Charles J. Smith and 
Margaret Mallory, in person, on January 23, 1939. 

A copy of the Commission’s order specifying the mat¬ 
ters to be considered at the hearing ordered is attached to 
and incorporated in all four subpoenas. The subpoena is¬ 
sued to Stamer also includes a copy of the Commission’s 
amendment of January 21 1939. The subpoena addressed 
to Clayton which was signed on January 19th and the sub¬ 
poenas addressed to Smith and Mallory which were signed 
on January 20th do not include a copy of the amendment 
since the amendment proposed on the 19th by Commis¬ 
sion ’s counsel \cas not adopted by the Commission until the 
21st. This amendment was however, published in the Fed¬ 
eral Register of January 26, 1939; moreover, a copy of 
the amendment was supplied to Clayton’s counsel along 
with a copy of the subpoena addressed to Clayton at a con¬ 
ference with counsel several weeks before Clayton was 
called upon to comply with the subpoena, and counsel for 
Smith and Mallory, who attended the Commission’s hear¬ 
ing for sometime prior to February 14th, appears to 

52 have been fully advised of all matters taking place 
at said hearing. 

Due to adjournments caused in large part by the litiga¬ 
tion in the District Court and the Court of Appeals with 
respect to the power of the Commission to question the 
truth or falsity of the statements in the application relat¬ 
ing to the Bank, the four persons named above and counsel 
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for Clayton and Stamer were advised by representatives of 
the Commission that they would not be called upon to tes¬ 
tify before February 13th and that they need not appear 
before that date. 

On February 14th, the Commission’s counsel called Clay¬ 
ton, Stamer, Mallory and Smith to the stand. Except to 
identify themselves, each refused either to testify orally or 
to produce the records called for in the subpoena. In sub¬ 
stance, the reason given by each of the witnesses for fail¬ 
ure to answer the questions put or produce the records 
called for was that questions or records in any way relat¬ 
ing to the stockholders, officers or directors of Pacific Coast 
Mortgage Company, or to the trading activities, profits or 
dividends paid by the company were not in the opinion of 
the witnesses * counsel relevant to the inquiry ordered by 
the Commission. Thus Mr. Ernest Wilkinson, the attor¬ 
ney appearing for Clayton and Stamer stated: 

“On that exact point I have advised the witness to re¬ 
fuse that information on the ground that on the basis of the 
subpoenas themselves the records sought do not contain 
information relative to the subject matter of the hear- 
ing. ’ ’ 

53 Miss Mallory after testifying that she had been 
bookkeeper and secretary to A. P. Giannini person¬ 
ally for some ten years, stated that she had none of the 
records called for in the subpoena addressed to her. She 
w-as then asked the following question: 

“Our information is to the effect that in 1935 vou and 
Mr. Charles J. Smith -were the record owmers of 10,000 
shares of Pacific Coast Mortgage Company stock; is that 
right? 

Miss Mallory refused to answer the question on advice 
of her attorney, Mr. Harry Friedman, who stated: 

“With respect to this question, I have advised the wit¬ 
ness she need not answer any questions relating to the 
Pacific Coast Mortgage Company or to its stockholders.” 

Smith stated that he had none of the records called for 
in the subpoena directed to him and in response to a ques¬ 
tion similar to that put to Miss Mallory refused to answer 
on the advice of his attorney Mr. Harry Friedman, who 
stated that he had advised Smith not to answer for the 
same reason as that given to Miss Mallory. 
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The transcript of that part of the hearing during which 
Clayton, Stainer, Mallory and Smith were called and re¬ 
fused to testify is appended hereto as Appendix I. 

The books and records called for in the subpoenas ad¬ 
dressed to Clayton, Stainer, Mallory and Smith and the 
questions put to these witnesses at the hearing have been 
expressly found by the Commission to be relevant and 
material to the proceeding ordered. A copy of the official 
minute recording such action by the Commission is ap¬ 
pended hereto as Appendix II. 

54 It is affiant’s belief that the evidence called for 
which relates to the beneficial owners and the holders 
of record of the stock of Pacific Coast Mortgage Company, 
to the trading activities of the Company in Transamerica 
stock and to the profits realized from such activities is rele¬ 
vant and material for the following purposes: 

(1) To present the position of Pacific Coast Mortgage 
Company in the corporate structure of Transamerica Cor¬ 
poration ; 

(2) To show whether or not the information before the 
Commission to the effect that Pacific Coast Mortgage Com¬ 
pany is presently or was under the control of or under com¬ 
mon control with Transamerica Corporation is in fact true; 

(3) To show whether or not the information before the 
Commission to the effect that the stock of Pacific Coast 
Mortgage Company was sold back to Transamerica Cor¬ 
poration in 1935 is in fact true; 

(4) If Pacific Coast Mortgage Company is found pres¬ 
ently to be or to have been controlled by or under common 
control with Transamerica Corporation, to show that its 
principal business from 1935 to date has been extensive 
trading in the stock of Transamerica Corporation and thus 
to show that market activity similar to that which the order 
charges was carried on by Association American Distribu¬ 
tors, Inc., from 1934 to 1937 is a current activity carried on 
year in and year out by Transamerica Corporation and its 
affiliates; 

(5) To show whether or not the information before the 
Commission to the effect that A. P. Giannini is or was an 
officer and a large stockholder of, and controls, either alone 
or in concert with A. 0. Stewart, Pacific Coast Mortgage 
Company is in fact true; 
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(6) To show whether or not the information before the 
Commission to the effect that A. P. Giannini either as a 
holder of record or as a beneficial owner of stock in fact 
received dividends from Pacific Coast Mortgage Company 
in 1936 aggregating some $300,000 is in fact true; 

(7) To show whether or not the information before the 
Commission to the effect that A. P. Giannini enabled 

55 Pacific Coast Mortgage Company to realize large 
profits by trading in Transamerica Corporation 
stock by imparting to Pacific Coast Mortgage Company 
the special knowledge acquired by him in his position as 
Chairman of the Board of Transamerica Corporation is in 
fact true; 

(8) To show whether or not the information before the 
Commission to the effect that the activities of Pacific Coast 
Mortgage Company constitute a business of a substantial 
nature in which A. P. Giannini has been engaged either 
for his own account or as a director or officer is in fact 
true. 

Your affiant further states that the power of a Federal 
Court to order compliance with a subpoena issued by the 
Securities and Exchange Commission has been expressly 
upheld by the Second, Ninth and Tenth Circuit Courts of 
Appeals and by the District Court for the District of Co¬ 
lumbia in the following cases: 

In re Securities and Exchange Commission, 84 F. (2d) 
316 (C. C. A. 2d, 1936), reversed on the ground of moot¬ 
ness, 299 U. S. 504; 

Consolidated Mines of California v. Securities and Ex¬ 
change Commission, 97 F. (2d) 704 (C. C. A. 9th, 1938); 

Verser-Clay Company v. Securities and Exchange Com¬ 
mission , 98 F. (2d) 859 (C. C. A. 10th, 1938), cert. den. Feb¬ 
ruary 13, 1939. 

Securities and Exchange Commission v. The Krystal 
Chemical Company, Inc., ct al. (D. Ct. D. Col.) Equity 
No. 60,583, order issued March 30, 1938. 

Compare McMann v. Securities and Exchange Commis¬ 
sion, 67 F. (2d) 377 (C. C. A. 2d, 1937), cert. den. 301 U. S. 
684; New field v. Ryan, 91 F. (2d) 700 (C. C. A. 5th, 1937), 
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cert. den. 302 U. S. 729, rehearings denied, 302 U. S. 777, 
650. 

HERBERT B. COHN 

Subscribed and sworn before me this 27th day of Feb¬ 
ruary, 1939. 

SARAH R. FACtERSTROM 
(Seal) Notary Public 

My commission expires 8-2-42. 

56 Appendix l. 

Official Report of Proceedings Before the Securities and 
Exchange Commission In the Matter of Transamerica 
Corporation, (pp. 717-747) 

Direct Examination 

By Mr. Rogge [Commission’s counsel]: 

Q. Will you state your name, please? A. W. E. Clay¬ 
ton, Jr. 

Q. Where do you live, Mr. Clayton? A. San Francisco. 
Q. Can you give us the street address? A. 3819 Divi- 
sadero. 

Q. By whom are you employed? A. Pacific Coast Mort¬ 
gage Company. 

Q. In what capacity? A. Secretary-treasurer. 

Q. How long have you been so employed? A. I have 
been secretary-treasurer of Pacific Coast Mortgage Com¬ 
pany since March 1936. 

Q, And prior to that date what was your association? 
A. I was assistant secretary-treasurer of Pacific Coast 
Mortgage Company. 

Q. How long did you hold that position? A. I do not 
recall the exact date, but I believe the title was conferred 
on me for the purpose of facilitating and signing docu¬ 
ments and checks during vacation period in 1933. 

Q. How long have you been employed by Pacific Coast 
Mortgage Company? A. Since September 1932, I believe 
it is. 

• • # 

Q. That has been continuously down to date? 

57 A. Yes. 
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Q. You were served with a subpoena, Mr. Clay¬ 
ton, to bring with you all records and correspondence of 
Pacific Coast Mortgage Company and its predecessors, in¬ 
cluding Bankitalv Mortgage Company and California Mort¬ 
gage Insurance Company from January 1, 1927, to 
the date hereof in the possession, custody or control of the 
Pacific Coast Mortgage Company which relates to any one 
or more of the following items: 

(a) The beneficial owners and the holders of record of 
the stock of Pacific Coast Mortgage Company and its pred¬ 
ecessors from January 1, 1927 to the date hereof; 

(b) All payments made by Transamerica Corporation, 
its subsidiaries and affiliates and all predecessors thereof, 
directly or indirectly, to A. P. Giannini, from 1927 to the 
date hereof, whether it be noted as salary, bonus, gift, or 
expense incurred, and otherwise, and all funds, accounts 
or reserves set up on the books of Transamerica Corpora¬ 
tion, its subsidiaries and affiliates and all predecessors 
thereof, to the direct or indirect credit or direct or indirect 
use of A. P. Giannini from 1927 to the date hereof; 

(c) The acquisition and distribution of capital stock of 
Transamerica Corporation, its subsidiaries, affiliates and 
predecessors thereof, by Pacific Coast Mortgage Company 
and its predecessors from 1938 to the date hereof, together 
with the amounts of profit or loss realized by Pacific Coast 
Mortgage Company and its predecessors as a result of such 
acquisition and distribution. 

Have you brought those records with you? 

Mr. Stanley [Counsel for Transamerica Corporation]: 
We object to those records being produced. We still think 
the Examiner was right in his ruling. 

58 The Examiner: Are we not in a different field 
altogether? We are under this amended order. 

Mr. Stanley: We still object. 

Mr. Rogge: Does the Examiner have a copy of the 
amended order? 

The Examiner: The gist of this is that the profits which 
Mr. Giannini made through the trading in the stock of the 
Transamerica Company by the Pacific Coast Company was 
compensation to him. 

Mr. Stanley: Yes, sir. We do not think that is correct, 
in spite of what the Commission says. 
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Mr. Rogge: There are two items; it is not only item 29, 
but also 24. 

The Examiner: Did I mention 29? 

Mr. Rogge: No, I beg your pardon. Item 28 relates to 
failure to disclose compensation and item 24 is for any 
business of a substantial nature in which an officer or di¬ 
rector is engaged. So it rests on two grounds, Mr. Ex¬ 
aminer. 

Mr. Wilkenson: My name is Earnest L. Wilkenson, and 
I appear for the witness at this time, both individually and 
as secretary of the Pacific Coast Mortgage Company. I 
also appear for Pacific Coast Mortgage Company itself. 

I think the Examiner is acquainted with the background 
of this amended order which was issued. You will recall 
at that time Mr. Rogge sought to question the witness An¬ 
drews as to whether he knew anything respecting the ac¬ 
tivities of Pacific Coast Mortgage Company and in parti¬ 
cular whether that company dealt in Transamerica stock 
and made a profit out of it. 

I am satisfied that you will recall you ruled the 
59 evidence inadmissible and that ruling was sustained 
by the Commission, but Mr. Rogge secured an 
amended order and your Honor is quite right about the fact 
this amended order has this to say, and if I may, I will read 

part of it as grounds for my objection. 

• • * 

Mr. Wilkinson: If the Examiner has it fresh in mind, we 
will forego that. 

Mr. Clayton, the witness, is here in response to a sub¬ 
poena dated January 19, 1939, which commands him to pro¬ 
duce the books and documents which have just been read 
by Mr. Rogge, the three which he has summarized; first, the 
records of ownership and beneficial ownership from 1927 
to date; 

Second, all payments made by Transamerica Corpora¬ 
tion, its subsidiaries and affiliates and all predecessors 
thereof, directly or indirectly, to Mr. Giannini. 

Now, with respect to that item, Mr. Examiner, the witness 
informs me that neither he nor Pacific Coast Mortgage 
company has any correspondence, books or records of any 
kind. 
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With respect to item 2, which is a request and demand for 
all payments made by Transamerica Corporation to A. P. 
Giannini from 1927 to date, whether it be noted as salary, 
bonus, gift, expense incurred, or otherwise, with respect to 
that item the witness informs me that neither he nor Pacific 
Coast Mortgage Company, of which he is an officer, has any 
correspondence, that is, letters or records of any kind. 

Obviously, with respect to that item he produces 

60 nothing. 

With respect to the other two items, to wit, first, 
the beneficial owners and holders of record of the stock of 
Pacific Coast Mortgage Company from 1927 to date, and 
second, the acquisition and distribution of capital stock of 
Transamerica Corporation, its subsidiaries, affiliates and 
predecessors by Pacific Coast Mortgage Company from 
1935 to date hereof, together with the amount of profit or 
loss realized by Pacific Coast Mortgage Company and its 
predecessors as a result of such acquisition and distribu¬ 
tion, the witness informs me that Pacific Coast Mortgage 
Company does have certain records but he has asked me to 
advise him as to whether under the law he is required to 
produce the same. I have advised him in my opinion he is 
not lawfully required to produce the same and that he has 
just cause for refusing their production. 

In that connection the Board of Directors of the Pacific 
Coast Mortgage Company on February 9, 1939 adopted the 
following resolution: 

“Whereas Carl Stainer and W. E. Clayton, Jr., Trea¬ 
surer of Pacific ( ’oast Mortgage Company, have been served 
with subpoenas duces tecum in a proceeding before the 
Securities and Exchange Commission in Washington, D. C., 
in the matter of Transamerica Corporation, requiring a 
production of the following documents. 

‘All records and correspondence of Pacific Coast Mort¬ 
gage Company and its predecessors including Bankitalv 
Mortgage Company and California Mortgage Insur- 

61 ance Company from January 1, 1927, to the date 
hereof in the possession, custody or control of Pa¬ 
cific Coast Mortgage Company which relate to any one or 
more of the following items: 

‘(a) the beneficial owners and the holders of record of 
the stock of Pacific Coast Mortgage Company and its pred¬ 
ecessors from January 1, 1927, to the date hereof. 
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‘(b) all payments made by Transamerica Corporation, 
its subsidiaries and affiliates and all predecessors thereof 
directly or indirectly to A. P. Giannini from 1927 to the 
date hereof whether denoted as salary, bonus, gift, for 
expenses incurred or otherwise and all funds, accounts or 
reserves set up on the books of Transamerica Corporation, 
its subsidiaries and affiliates and all predecessors thereof 
to the direct or indirect credit or for the credit or indirect 
use of A. P. Giannini from 1927 to the date hereof. 

‘(c) the acquisition and distribution of capital stock of 
Transamerica Corporation, its subsidiaries, affiliates and 
predecessors thereof by Pacific Coast Mortgage Company 
and its predecessors from 1935 to the date hereof together 
with the amounts of profit or loss realized by Pacific Coast 
Mortgage Company, and its predecessors as a result of 
such acquisition and distribution.’ 

“Whereas, neither Carl Stamer nor W. E. Clayton, Jr. 
is the custodian of the books, records and correspondence 
of this corporation, and 

“WTiereas, it appears from the copies of the original 
order and the amending order attached to the subpoena of 
Carl Stainer that said documents are required to be pro¬ 
duced in said proceeding for the purpose of investigating 
the alleged failure of Transamerica Corporation to 
62 disclose in Item 24 of Form 24 filed by it with the 
Securities and Exchange Commission, any business, 
vocation or employment of a substantial nature of any di¬ 
rector or officer of said Transamerica Corporation aside 
from his connection with Transamerica Corporation; alleg¬ 
ing that A. P. Giannini was a stockholder and a director 
and officer in Pacific Coast Mortgage Company, and held a 
substantial amount of the capital stock of said corporation 
during the years 1935, 1936 and 1937, and conveyed to Pa¬ 
cific Coast Mortgage Company special knowledge of the 
affairs of Transamerica Corporation enabling Pacific Coast 
Mortgage Company to realize profits from purchases and 
sales of Transamerica Corporation stock, and that said A. 
P. Giannini received certain dividends upon his capital stock 
of Pacific Coast Mortgage Company, none of which said 
foregoing items were disclosed in the answer of Transamer¬ 
ica Corporation to Item 24 of Form 24 aforesaid; this non¬ 
disclosure being the basis upon which the Securities and 
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Exchange Commission asserts a right to require the pro¬ 
duction of confidential books and records of Pacific Coast 
Mortgage Company dating from 1927; and 

“Whereas, a copy of the same original order attached 
to the Stamer subpoena was attached to the Clayton sub¬ 
poena, but no copy of the amended order was so attached 
and it appears that the Clayton subpoena was actually is¬ 
sued prior to the amended order; and that there is no show¬ 
ing whatever of materiality or relevancy of the items sought 
to be produced by the Clayton subpoena to the order on 
which it is based; and 

63 “Whereas, no copy of the application required by 
Rule V (g) of the Securities Exchange Commission 

as the basis for the issuance of a subpoena duces tecum was 
attached to either of the subpoenas and the Directors have 
reason to believe that no such application was ever made or 
filed in writing, and that for this and various other reasons, 
the subpoenas are void; and 

“Whereas, the items alleged in the amended order are 
irrelevant and immaterial for the purposes of the main 
inquiry, in that, even if true, stock ownership and receipt 
of dividends therefrom does not constitute a doing of busi¬ 
ness, and would not be proper, or required, to report under 
Item 24 Form 24—” 

Mr. Rogge: Are you reading from minutes, counsel? 

Mr. Wilkinson: I am reading from a resolution of the 
Board of Directors. 

“Whereas, it appears to the Board of Directors of Pacific 
Coast Mortgage Company that the alleged reason for re¬ 
quiring the production of said records is but a disguise for a 
fishing expedition into matters of private and confidential 
nature, irrelevant and immaterial to any legitimate pur¬ 
pose of the inquiry, and would work irreparable harm to the 
Pacific Coast Mortgage Company and its stockholders, all 
of whom are innocent bystanders, not parties to or inter¬ 
ested in the proceeding; and 

“Whereas, A. P. Giannini is not now and never has been 
a stockholder in Pacific Coast Mortgage, and said company 
has no information or record disclosing any beneficial own¬ 
ership of its capital stock by said A. P. Giannini at any 
time.” 

64 Let me interpolate to say that when it is stated 
A. P. Giannini has never been a stockholder, that 
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means a stockholder of record; of course, they do not know 
anything about his beneficial ownership. 

Mr. Rogge: You would not contend he was not a bene¬ 
ficial owner, would you, counsel! 

Mr. Wilkenson: I know nothing about that myself. 

Mr. Stanley: Do not cross-examine counsel. 

Mr. Wilkenson: Continuing with the resolution: 

“Whereas, A. P. Giannini is not now and never has been 
a Director or officer in Pacific Coast Mortgage Company, 
except for a short period from March 2, 1933 to January 
11, 1934 (over a year prior to the period under inquiry) 
when he served temporarily as a vice-president as an ac¬ 
comodation for signing certain documents while he was in 
Washington, D. C.; and 

“Whereas, said A. P. Giannini does not now, and has not 
at anv time, directed or controlled or influenced the affairs 
of Pacific Coast Mortgage Company, either directly or in¬ 
directly, and has not at any time transmitted information 
acquired by him as an officer of Transamerica Corporation 
or otherwise, to said Pacific Mortgage Company, or any of 
its officers or employees, or otherwise, thereby enabling 
Pacific Coast Mortgage Company to make profits, or any 
profit whatsoever, through purchases and sales of Trans¬ 
america Corporation stock; and 

“Whereas, Pacific Coast Mortgage Company is not now 
and since 1932 has not been a subsidiary or affiliate of 
Transamerica Corporation, that is to say, Trans- 
65 america Corporation has not, since 1932, either di¬ 
rectly or indirectly owned any stock of Pacific Coast 
Mortgage Company, and has not directly or indirectly in¬ 
fluenced or controlled the policy of Pacific Coast Mortgage 
Company; and 

“Whereas, Pacific Coast Mortgage Company, a corpora¬ 
tion organized under the laws of the State of California, is 
not under the supervision, nor within the jurisdiction, nor 
amenable to the control, of the Securities and Exchange 
Commission; and its books, records and correspondence are 
of a private and confidential nature which, if produced and 
made public, would disclose trade secrets and confidential 
matter irrelevant and immaterial to said hearing, beyond 
the jurisdiction of said Securities and Exchange Commis¬ 
sion to require, all to the irreparable injury of said com- 
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pany and its stockholders of whom there are in excess of 
1900; and 

“Whereas, the said subpoenas are issued under a statute 
which contravenes Article III of the Constitution of the 
United States in that it purports to invest the Securities 
and Exchange Commission with judicial power to, deter¬ 
mine what is material and relevant; and said subpoenas also 
contravene the Fourth Amendment to the Constitution of 
the United States in that compliance therewith would con¬ 
stitute an unreasonable search and seizure of private prop¬ 
erty, papers and effects without probable cause; and 

“Be it therefore resolved that it is the sense of this meet¬ 
ing that the production of any correspondence, books or 
records of this corporation in response to said sub- 
66 poenas would be improper and that the same should 
be and remain at the office of said corporation until 
and unless the same are required by proper order of a 
court of competent jurisdiction; and the subpoenaed wit¬ 
nesses are therefore refused permission and forbidden to 
take any of said correspondence, documents or records be¬ 
longing to said corporation away from the offices of said 
corporation. 

“Resolved further, that the certificate of incorporation 
of this corporation, the amendments to the articles of in¬ 
corporation showing changes of name, and the By-Laws, 
being more or less matters of public record, the Directors 
have no objection to said witnesses taking said certificate, 
and certified copies of the other documents with them to the 

hearing to which they have been subpoenaed.” 

# # • 

Mr. Wilkenson: There are a great many cases -which have 
gone up in -which it has been held that where there is likely 
to be damage done to the company the witness represents, 
the company has the right to challenge the relevancy of the 
testimony. In fact, there are a number of cases in which 
the Securities and Exchange Commission is a party that 
have allowed that to be brought up by the witness. 

The Examiner: You are probably right to this extent: 
The Courts may be loath to require the production before 
an administrative body of papers that are manifestly irrel- 
vant to what is before the Commission, but if matters 
called for are reasonably related to the scope of the inquiry 
as defined in the order, I do not think the person upon whom 
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the subpoena is served has any judgment about it 

67 at all; either he obeys the order or he does not, and 
if he does not, the administrative body then goes to 

the Court to enforce obedience. 

Mr. Wilkinson: On that exact point I have advised the 
witness to refuse that information on the ground that on the 
basis of the subpoenas themselves the records sought do 
not contain any information relative to the subject matter 

of the hearing. 

• * * 

The Witness: With respect to item (b) narrated in the 
subpoena, neither I nor Pacific Coast Mortgage Company 
have any correspondence or records with respect to that 
item. With respect to items (a) and (c), I have not brought 
the correspondence and records subpoenaed on directions 
of the Board of Directors of the Pacific Coast Mortgage 
Company and on advice of counsel, and I respectfully re¬ 
fuse to produce said correspondence and records. 

By Mr. Rogge: 

Q. Why do you refuse to produce them? A. In accordance 

with the resolution and on advice of counsel. 

* * • 

Mr. Rogge: I wish to call the attention of the witness to 
Section 21(c) of the Securities and Exchange Act which 
provides as follows: 

“In case of contumacy by or refusal to obey a subpoena 
issued to any person, the Commission may invoke the aid 
of any Court of the United States wdthin the jurisdiction 
within which such investigation or proceeding is carried on, 
or where such person resides or carries on business, 

68 in requiring attendance and testimony of witnesses 
and the production of books, papers and correspon¬ 
dence, memoranda and other records, and such Court may 
issue an order requiring such person to appear before the 
Commission, or member or officer designated by the Com¬ 
mission, there to produce records, if so ordered, or to give 
testimony touching the matter under investigation or in 
question, and any failure to obey such order of the Court 
may be punished by such Court as a contempt thereof. All 
persons in any such case may be served in a judicial district 
whereof such person is an inhabitant for where he may be 
found. Any person who shall, without just cause, fail or 
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refuse to attend and testify or to answer any lawful inquiry 
or to produce books, papers, correspondence, memoranda 
and other records, if in his power so to do, in obedience to 
the subpoena of the Commission, shall be guilty of misde¬ 
meanor and upon conviction shall be subject to a fine of not 
more than $1,000 or to imprisonment for a term of not more 
than one year, or both.” 

Are you familiar with that section, Mr. Clayton? A. Yes. 

Q. Did your counsel call that to your attention? A. Yes. 

Q. And in spite of the provisions of that section, which 
include the penal provisions of a fine of $1,000 or imprison¬ 
ment for one year, or both, you still refuse to produce books 
and records requested in portions (a) and (b) of the sub¬ 
poena? A. Yes. 

69 Q. And you still refuse to produce? A. Yes. 

Mr. Rogge: I suppose that leaves the Commission 
with two alternatives, and it will be up to the Commission 
to decide, Mr. Examiner; either an application for an order 
to enforce the subpoena, or to take action under the last 
clause, of a fine of $1,000, or imprisonment for one year, 
or both, and it is up to the Commission to decide w T hich. 

The Examiner: He says he refuses only as to certain 
items. Do you want to ask him as to the others ? 

Mr. Rogge: As to item (b) he says he does not have rec¬ 
ords. 

The Examiner: Does that account for all of the items 
of the subpoena? 

Mr. Rogge: Yes, Mr. Examiner. 

The Examiner: In other words, as to certain items he 
says he has not anything and as to all of the others he says 
he will not produce? 

Mr. Rogge: As to (b) he does not have them, and as to 
(a) and (c) he refuses to produce. 

The Examiner: Call another witness. 

(Witness excused.) 

Mr. Rogge: Mr. Stamer, please. 

Carl Stainer a witness called on behalf of the Commis¬ 
sion, having been duly sworn, was examined and testified 
as follows: 
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Direct Examination 
By Mr. Rogge: 

70 Q. Will you state your name, please? A. Carl 
Stamer. 

Q. Will you please spell your last name? A. S-t-a-m-e-r. 
Q. Where do you live? A. Larkspur, California. 

# # * 

By Mr. Rogge: 

Q. By whom are you employed? A. Pacific Coast Mort¬ 
gage Company. 

Q. How long have you been employed by Pacific Coast 
Mortgage Company? A. Since September 1935. 

Q. And in what capacity are you presently employed? 
A. Vice-president. 

Q. How long have you been employed in that capacity? 
A. Since September 1935. 

Q. You have been employed as vice-president since Sep¬ 
tember 1935 to the present date? A. Yes. 

Q. Mr. Stamer, you were served with a subpoena duces 
tecum calling for the same documents which were requested 
in the subpoena duces tecum served upon Mr. Clayton. 
Have you brought the documents requested with you— 
Mr. Rogge: I am going to object to the witness reading 
a statement. 

The Examiner: I think he has a right to read it. Read 
it if you want; answer anyway you please. 

The Witness: With respect to item (b) enumerated in 
the subpoena, neither I nor Pacific Coast Mortgage Com¬ 
pany have any correspondence or records. 

# • # 

71 The Witness: With respect to items (a) and (c), 
I have not brought the correspondence and records 

subpoenaed, and on instructions from the Board of Direct¬ 
ors of Pacific Coast Mortgage Company and on advice 
of counsel I respectfully refuse to produce such corre¬ 
spondence and records. The reasons for the instructions 
from the Board of Directors are set forth in the resolution 
of said Board adopted February 9, 1939, and a certified 
copy of which has just been submitted and I request my 
attorney to read for me. Mr. Wilkenson will state the 
reasons for his advice to me. 
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By Mr. Rogge: 

Q. He has already read that A?. Yes. 

Q. You do not want him to read it again. A. I do not, 
personally. 

Q. Did your attorney call your attention to Section 21(c) 
which I have just read to Mr. Clayton? You heard me read 
the section to Mr. Clayton? A. Yes. 

Q. You heard the last sentence to the effect that any per¬ 
son who shall without just cause fail or refuse to attend 
and testify or to answer any lawful inquiry or to produce 
books, papers, correspondence and memoranda and other 
records, if in his power so to do, in obedience to the sub¬ 
poena of the Commission, shall be guilty of a misdemeanor 
and upon conviction shall be subject to a fine of not more 
than $1,000, or to imprisonment for a term of not more than 
one year, or both; you are familiar with that provision? 

A. Yes. 

72 Q. And in spite of that provision your answer is 

still the same? A. Yes. 

Q. You refuse to produce any of the documents requested 
in the subpoena served upon you? A. On orders of the 
Board of Directors. 

Q. You refuse to produce them? A. That is true. 

Q. That is right, is it not ? A. That is right. 

Mr. Wilkenson: May I make a statement as to the 
reason for the advice— 

The Examiner: No, sir. 

Mr. "Wilkenson: May I have an exception? 

The Examiner: You may have an exception. 

Call another witness. 

("Witness excused.) 

Mr. Rogge: Miss Mallory. 

Margaret Mallory a witness called on behalf of the Com¬ 
mission, having been duly sworn, was examined and testi¬ 
fied as follows: 

Direct Examination 
By Mr. Rogge: 

Q. Will you state your name, please? A. Margaret Mal¬ 
lory. 
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Q. Where do you live, Miss Mallory? A. San Anselmo, 
California. ! 

73 Q. By whom are you employed? A. Mr. A. P. 
Giannini. 

Q. As his secretary? A. Yes, and bookkeeper. 

Q. You are bookkeeper and secretary to Mr. A. P. 
Giannini personally; is that right? A. That is right. 

Q. How long have you been so employed? A. About ten 
years. 

Q. Always as bookkeeper and secretary, personally, to 
Mr. A. P. Giannini? A. I was employed by A. P. Giannini 
Company some part of that time. 

Q. That is a family owned corporation of Mr. A. P. 
Giannini and his family; is that right? A. It was. 

Q. It was? A. Yes. 

Q. Has it been dissolved? A. It has. 

Q. When was that? A. In 1935. 

Q. And at that time what was your position with the A. 

P. Giannini Company? A. Bookkeeper. 

Q. Bookkeeper? A. Yes. 

Q. What, in a general way, has been the nature of 

74 your duties? A. To keep the books and records of 
the A. P. Giannini Company, when I was employed 

by them, and of Mr. A. P. Giannini and the family, personal 
records. 

Q. Since 1935 to date? A. Correct. 

Q. You were served with a subpoena duces tecum which 
requested you to bring all of the records and correspond¬ 
ence from January 1, 1927 to the date hereof in your pos¬ 
session, custody or control which relate to any one or more 
of the following items: 

(a) The beneficial owners and holders of record of the 
stock of Pacific Coast Mortgage Company and its prede¬ 
cessors from January 1, 1927 to the date hereof; 

(b) dividends distributed by Pacific Coast Mortgage Com¬ 
pany and its predecessors from 1935 to the date hereof. 

Have you brought those records with you? A. I have 
brought no records because I have none called for by the 
subpoena. 

Q. You have none of the records called for by the sub¬ 
poena? A. No. 
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Q. Our information is to the effect that in 1935 you and 
Mr. Charles J. Smith were the record owners of 10,000 
shares of Pacific Coast Mortgage Company stock; is that 
right? 

Mr. Friedman: My name is Harry Friedman and I ap¬ 
pear for the witness. I make the same point Mr. Wilken- 
son made. 

The Examiner: Why do you make any points '! She says 
she has not anything. 

Mr. Friedman: With respect to this question, I 

75 have advised the witness she need not answer any 

questions relating to the Pacific Coast Mortgage 

Company or its stockholders. 

* # ■# 

Mr. Friedman: May I complete my statement? I ad¬ 
vised her she had just cause for refusing to answer any 
questions relating to the Pacific Coast Mortgage Company 
or any of its stockholders. 

Mr. Rogge: Will you read the question? 

(Question read by reporter.) 

The Witness: I refuse to answer. 

Mr. Rogge: I ask for an answer to my question, Mr. Ex¬ 
aminer. 

The Examiner: I suppose she is refusing on the advice 
of Mr. Friedman; is that correct? 

The Witness: Correct. 

By Mr. Rogge: 

Q. Do you refuse to answer. Miss Mallory? A. Yes. 

Q. What is your reason for refusing? A. Advice of 
counsel. 

Q. Your only reason is because Mr. Friedman told you 

not to answer; is that right? A. Yes. 

# * * 

Charles J. Smith, a witness, called on behalf of the Com¬ 
mission, having been duly sworn, was examined and testi¬ 
fied as follows: 

76 Direct examination 

By Mr. Rogge: 

Q. Will you state your name, please? A. Charles J. 
Smith. 
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Q. Where do you live, Mr. Smith? A. San Francisco, 
California. 

Q. Can you give us the street address? A. 601 24th 
Avenue. 

Q. I did not get that. A. 601 24th Avenue, San Fran¬ 
cisco. 

Q. What is your business or profession, Mr. Smith? 
A. Retired. • 

Q. Since when? A. January 1, 1939. 

Q. And prior to that time by whom were you employed? 
A. I was associated with a brokerage firm. 

Q. Will you tell us which brokerage firm you were asso¬ 
ciated with? A. Walston & Company. 

Q. What is their address? A. 265 Montgomery Street, 
San Francisco. 

Q. In what capacity were you associated with Walston & 
Company? A. General Partner. 

Q. How long had you been so associated? A. For a 
period of six or seven years, to the best of my recollection. 

Q. Our information is to the effect, Mr. Smith, that you 
and Miss Mallory, who just preceded you on the stand, 
were the record holders of 10,000 shares of Pacific 
77 Coast Mortgage Company stock in 1935; is that 
correct? 

Mr. Friedman: May it please your Honor— 

The Examiner: You gave this witness the same advice 
you gave Miss Mallory? 

Mr. Friedman: I did, your Honor. 

By Mr. Rogge: 

Q. And you are refusing to answer because you do not 
think the question is relevant? A. I believe I have just 
cause not to answer because I have never been an officer, 
director or employee of Pacific Coast Mortgage Company, 
and as such I do not know a thing about the records. 

Q. Let me ask you this: You would have personal knowl¬ 
edge of whether you were a stockholder in 1935, would you 
not? 

Mr. Friedman: I renew my advice. 

The Examiner: He does not seem to be following it. 

The Witness: I have just cause not to do it, and as such 
I rely on the advice of my attorney and decline to answer 
the question, but I wanted to tell you I had no records. 
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Bv Mr. Rogge: 

Q. Do you have any personal knowledge of whether you 
held, with Miss Mallory, 10,000 shares of Pacific Coast 
Mortgage Company stock in 1935? 

Mr. Friedman: I renew my advice to the witness, he 
should not answer. 

The Witness: On advice of counsel I decline to answer. 
By Mr. Rogge: 

Q. You have personal knowledge on the subject 

78 have you not? A. On advice of counsel I refuse to 
answer. 

Q. You refuse to answer because you do not think the 

question is relevant? A. On advice of counsel. 

• * # 

Mr. Rogge: I think the only course I can take at the pres¬ 
ent time is to ask for a suspension of these hearings and 
take up this case of contumacy with the Commission. 

79 Appendix 11. 

Extract from the minutes of a meeting of the Securities 
and Exchange Commission on February 14, 1939. 

“February 14, 1939, 3:45 P. M. 

Commissioners Present: 

William 0. Douglas, Chairman 
George C. Mathews 
Jerome N. Frank 
Edward C. Eicher 

“In the matter of the proceedings pursuant to Section 
19(a)(2) of the Securities Exchange Act of 1934, as 
amended, pending against Transamerica Corporation, the 
Commission was advised that the following witnesses had 
been called to the stand but had, on advice of counsel, re¬ 
fused to answer questions put by counsel for the Commis¬ 
sion or to produce books and records specified in the sub¬ 
poenas served upon them: 

W. E. Clayton, Jr. 

Carl Stamer 
Margaret Mallory 
Charles J. Smith 
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“After considering the specifications contained in the 
subpoenas issued against such persons, and it appearing 
to the Commission that the questions put by counsel for 
the Commission which such persons refused to answer and 
the books, papers, correspondence, memoranda, and other 
records, the production of which is required under the sub¬ 
poenas, are relevant and material to the proceedings or¬ 
dered, the Commission authorized the filing of an applica¬ 
tion with the appropriate United States District Court for 
an order compelling obedience to the subpoenas issued 
against the said Clayton, Stamer, Mallory, and Smith.” 

80 Order to Show Cause 

Filed Feb. 28 1939 

# • • 

Upon consideration of the application of the Securities 
and Exchange Commission for an order to enforce a sub- 
pena duces tecum, duly verified by Chester T. Lane, its 
General Counsel, on February 27, 1939, and of the sup¬ 
porting affidavit, both filed herein on the 27th day of Feb¬ 
ruary, 1939, it is by the Court this 28th day of February, 
1939, 

ORDERED that Charles J. Smith show cause at ten 
o’clock A. M. on the 15th of March, 1939, or as soon there¬ 
after as counsel can be heard, why an order should not be 
issued requiring said Charles J. Smith to appear before 
the Securities and Exchange Commission, or an officer of 
the Commission designated by it, at such time and place 
as this Court may order, and there to testify and give an¬ 
swer to any and all pertinent questions regarding matters 
being investigated in connection with the proceeding or¬ 
dered by the Securities and Exchange Commission 

81 under Section 19(a)(2) of the Securities Exchange 
Act of 1934, as amended, to determine whether the 

registration of the Capital Stock, $2 par value, of Trans- 
america Corporation should be suspended or withdrawn 
from the New York, Los Angeles and San Francisco Stock 
Exchanges and produce certain documents, books and rec¬ 
ords, as prayed in said application of the Securities and 
Exchange Commission. 

IT IS FURTHER ORDERED that service of a copy of 
this Order to Show Cause, together with a copy of said 
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application of the Securities and Exchange Commission, 
and the supporting affidavit of Herbert B. Cohn, be made 
upon the defendant, and that such service be deemed suffi¬ 
cient service. 

Dated: Washington, D. C., February 28, 1939 

JENNINGS BAILEY 
Justice of the United States 
District Court for the District 
of Columbia 

82 Return on Service of Writ. 

United States of America, 

Northern District of California ss : 

j 

I hereby certify and return that I served the annexed 
ORDER TO SHOW CAUSE on the therein-named 
CHARLES J. SMITH, by handing to and leaving with 
him, personally, a true and correct copy of the within and 
hereunto attached Order to Show Cause, together with a 
copy of APPLICATION TO COMPEL WITNESS TO 
APPEAR, TESTIFY, AND PRODUCE DOCUMEN¬ 
TARY EVIDENCE, and other supporting papers and 
Exhibits, and by handing to and leaving true and correct 
copies thereof with Charles J. Smith personally at San 
Francisco, California in said District on the 8th day of 
March, A. D. 1939, at 5:50 pm 

GEORGE VICE 
U. S. Marshal. 

By MICHAEL I. LYNCH 
Deputy. 

Marshal’s Fees 

Travel . $ .28 

Service. 2.00 

$2.28 
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83 Motion to Strike and Quash Application, Order to 

Show Cause, and Return of Service of the Or¬ 
der to Show Canise, and to Dismiss. 

Filed March 13 1939 
* * * 

The defendant appearing specially solely for the pur¬ 
pose of contesting the jurisdiction of the Court of the above- 
entitled action and for no other purpose whatsoever, moves 
the Court as follows: 

1. To dismiss the action, or in lieu thereof, quash the 
order to show cause and the return of service of the order 
to show cause on the ground that defendant has not been 
properly served with process in this action, all of which 
more clearly appears in the affidavit of defendant hereto 
annexed as Exhibit “A”, and that the purported process 
and service thereof is in violation of defendant’s rights 
under the provisions of Amendments IV and V of the Con¬ 
stitution of the United States. 

2. Reserving the ground set forth in Division 1 hereof, 
and without waiving the same, defendant moves to dis¬ 
miss the action, or in lieu thereof, quash the order to show 
cause and return of the service of the order to show cause 
because the same was so close to the date of the hearing 
on said order to show cause as to be a denial of due process 
of law under said Amendment V of the Constitution. 

3. Reserving the grounds set forth in Divisions 1 and 2, 
and each of them, and without waiving them or either of 
them, defendant moves to dismiss the action on the ground 
that it is in the wrong jurisdiction, for the reason that de¬ 
fendant is a resident of the State of California and was 

served therein. 

84 4. Reserving the grounds set forth in Divisions 1, 
2 and 3 hereof, and each of them, and without waiv¬ 
ing the same, or any of them, defendant moves to dismiss 
the action on the ground that the Court has no jurisdiction 
to grant an order in a proceeding of this type, the proce¬ 
dure followed herein not being one provided for by law. 

5. Reserving the grounds set forth in Divisions 1, 2 and 
3 and 4 hereof, and each of them, and without waiving 
them, or any of them, to quash the return of service of the 
order to show cause and the order to show cause herein and 
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to dismiss the above-entitled action upon the further 
ground that the said order to show cause is defective on 
its face, in that it does not specify the place where the de¬ 
fendants shall appear and it does not provide for a reason¬ 
able time to elapse between the time of service and the 
time set for hearing thereof. 

6. Reserving the grounds set forth in subdivisions 1, 2, 3, 
4 and 5 hereof, and each of them, and without waiving them 
or any of them, to strike from the files the application, the 
order to show cause and the return of service of the order 
to show cause on the ground that the Court lacks jurisdic¬ 
tion over the subject matter of the proceeding and the per¬ 
son of the defendant in that the pleading filed by the plain¬ 
tiff and the procedure followed do not conform to the Fed¬ 
eral Rules of Civil Procedure and to the rules of this Court. 

HARRY FRIEDMAN 
Attorney for Defendant . 

85 Exhibit A 

In the District Court of the United States for the 
District of Columbia 

No. 109 Misc. 

Affidavit 

Securities and Exchange Commission Plaintiff , 

vs 

Charles J. Smith, Defendant 

State of California 

City and County of San Francisco ss 

Charles J. Smith, being first duly sworn, deposes and 
says: 

That he is now and at all times herein mentioned, has 
been a resident of the State of California; that he now re¬ 
sides, and at all times herein mentioned has resided, at 
San Francisco, California, which said residence, is within 
the territorial jurisdiction of the District Court of the 
United States for the Northern District of California, 
Southern Division; that affiant does not now and never has 
conducted business in the District of Columbia. 

That the Securities and Exchange Commission, plaintiff 
in the above entitled action, maintains, and at all times 



C. J. SMITH, ET AL. VS. SECURITIES & EXCHANGE COM. 67 

herein mentioned has maintained, a Regional Office for 
Zone 8 in the Bank of America Building, 625 Market Street, 
San Francisco, California, which said office is within the 
territorial jurisdiction of the said District Court of the 
United States for the Northern District of California, 
Southern Division, and that said Regional Office is 

86 now, and at all times since its establishment, has 
been manned with a permanent staff, including its 

attorneys at law who are authorized to and have repre¬ 
sented the said Securities and Exchange Commission in 
the courts of the United States of America. 

That upon receipt of the subpoena referred to in Para¬ 
graph VII of plaintiff’s application herein, which was de¬ 
livered to affiant in San Francisco on January 23, 1939, af¬ 
fiant consulted with his counsel; that his counsel advised 
him that it was their opinion that the subpoena was in¬ 
valid as to the duces tecum portion thereof; that his coun¬ 
sel further advised him that the said subpoena might be 
valid as to the requirements therein that he appear and 
testify; that solely in order not to violate such duty as 
affiant might have to so testify, and not in response to the 
subpoena duces tecum, affiant on the 9th day of February, 
1939, proceeded by rail from San Francisco, California, to 
Washington, D. C. which is approximately 3,100 miles, and 
appeared on the 14th day of February, 1939 as a witness 
before said Securities and Exchange Commission at Wash¬ 
ington, D. C. in the hearing referred to in Paragraphs V 
and VI of said application; that after such appearance as 
a witness, affiant returned to his home at San Francisco, 
California. 

That affiant at all times since the 27th day of February, 
1939 and up to the date hereof, has been at his home, or at 
the places where he may usually be found. 

That on the 8th day of March, 1939, at the approximate 
hour of six o’clock P. M., the United States Marshal for 
the Northern District of California, Southern Division, 
purported to serve upon affiant, by delivering to affiant in 
San Francisco, California, the following papers in the 
above entitled cause, to-wit; (1) a copy of the ap- 

87 plication to compel witness to appear, testify and 
produce documentary evidence; (2) a copy of the 

affidavit of Herbert B. Cohn; (3) a copy of the order to 
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show cause dated February 28, 1939; and (4) other papers, 
making a total, including all of the above, of 116 pages; 
that the time of said purported service was less than seven 
(7) full days before the 15th day of March, 1939, upon 
which latter date said order to show cause by its terms is 
to be heard. 

That affiant is informed and believes that said pur¬ 
ported service of said order to show* cause and support¬ 
ing papers, was and is invalid and ineffective to confer 
upon the above entitled Court jurisdiction over the person 
of affiant, and that the above entitled Court does not have 
jurisdiction over the person of affiant or jurisdiction to 
grant the relief in said application prayed for. 

That in order for defendant to resist said application, 
affiant may be required to appear before the above entitled 
Court which is located about 3,100 miles from his home; 
that in order to resist said application before the above en¬ 
titled Court, it will be necessary for affiant to have the ad¬ 
vice of counsel in Washington, D. C., in addition to his 
counsel in San Francisco; that affiant is in no way a party 
to the proceedings before the Securities and Exchange 
Commission in its proceeding entitled “In the Matter of 
Transamerica Corporation’’ and bearing its Docket No. 
1-2964; that to go to Washington, D. C. will impose a great 
hardship upon affiant, which affiant does not desire to suffer 
unless obligated by law so to do. 

That affiant has, since the 1st of February, 1939, been 
investigating several possible business propositions or 
connections; that by reason of the appearance of affiant 
as a witness in the above mentioned hearing on Feb- 
88 ruary 14, 1939, in obedience to the aforesaid sub¬ 
poena, affiant was obliged to absent himself from 
San Francisco, California, and was unable as a result 
thereof to go forward with any negotiations in respect to 
any of such propositions or connections, and if affiant is 
obliged to respond to said order to show cause, it may 
again become necessary for him to absent himself from 
such negotiations for a considerable period of time, of 
which a period of approximately eight to ten days would 
be consumed in traveling to and from Washington, D. C.; 
that it would be extremely burdensome and oppressive to 
affiant to be so obliged to proceed to Washington, D. C., in 
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response to said order to show cause, and under the cir¬ 
cumstances hereinabove set forth, solely so that it might 
be ascertained whether plaintiff herein is entitled to force 
affiant to proceed to Washington, D. C., to appear at said 
hearing; that the purported service of said order to show 
cause made less than seven (7) full days prior to the time 
fixed for the hearing thereof does not permit affiant a rea¬ 
sonable time to arrange his personal affairs, advise with 
counsel, make preparations looking to his defense, and 
travel to Washington, D. C. and there consult with coun¬ 
sel. 

That affiant always has been, and at the present time is 
available and will respond to service of a proper process 
properly issued out of a court having jurisdiction over af¬ 
fiant. 

CHARLES J. SMITH 

Subscribed and sworn to before me this 10th day of 
March, 1939. 

EDITH GOERVEY 

(Seal) Notary Public In and for the 

City and County of San Fran¬ 
cisco, State of California. 

My commission expires November 22, 1940. 

89 Motion for Enlargement of Time 

Filed March 13 1939 

* # # 

* 

Comes now the defendant, by his attorney, Harry Fried¬ 
man, appearing specially for the purpose of contesting the 
jurisdiction of this Court and for no other purposes what¬ 
soever, and moves the Court to enlarge the time within 
which defendant is required to show cause why an order 
should not be issued requiring him to appear before the 
Securities and Exchange Commission to testify and pro¬ 
duce certain documents, books, and records as demanded 
by the application of the Securities and Exchange Com¬ 
mission filed herein until the disposition by the Court of 
the motion to strike and quash the application, the order 
to show cause and the return of service of the order to 
show cause, and until such reasonable time thereafter as 
the Court shall fix. 
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The grounds for this motion are: 

(1) that the pending motion will, if granted, dispense 
with the necessity for an answer; 

90 (2) that under the rules of this Court the pending 
motion will not be ready for argument until after the 

return day of the order to show cause. 

(3) that defendant has not been allowed sufficient time, 
under the order to show’ cause entered herein, within which 
to prepare an answrer to said order, by reason of the fact 
that service of the order w’as made on the defendant in San 
Francisco, California on the 8th day of March 1939, being 
only six days excluding Sunday, prior to the return day of 
the order. 

In support of the foregoing, there is attached and made 
a part hereof the affidavit of Harry Friedman. 

HARRY FRIEDMAN 
Attorney for Defendant 

91 Affidavit of llarry Friedman 
District of Columbia, ss : 

Harry Friedman, being first duly sworn, upon oath de¬ 
poses and says: 

That he is an attorney at law’, duly admitted to practice 
before the courts in the District of Columbia, with offices at 
538 Munsey Building, Washington, D. C.; that as attorney 
for the defendant, Charles J. Smith, appearing specially 
for the purpose of contesting the jurisdiction of this Court 
in the above entitled cause, and for no other purpose what¬ 
soever, he has filed with this Court this day a motion to 
strike and quash the application, the rule to show cause 
and the return of service of the rule to show cause, and 
to dismiss the proceeding; that such motion, in his opin¬ 
ion, is wrell taken, and if granted by the Court, will dispense 
writh the necessity for making response to the rule to show 
cause issued herein February 28, 1939; that the 

92 order to show cause provides that the above named 
defendant shall show cause at ten o’clock A. M., on 

the 15th day of March, 1939, w’hy an order should not be 
entered requiring him to appear before the Securities and 
Exchange Commission there to testify in a certain proceed¬ 
ing by the Commission and produce certain documents, 
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books and records, as demanded by the application herein; 
that said order also provides that service of said order, to¬ 
gether with a copy of said application of the Securities and 
Exchange Commission and the supporting affidavit be made 
upon the defendant “and that such service be deemed suffi¬ 
cient service;” that deponent is advised and believes said 
order was served on defendant on the 8th day of March, 
1939, in California, where the defendant resides, being six 
days excluding Sunday, before the time for compliance 
stated in said order; that deponent verily believes that 
the defendant has meritorious defenses to the request of the 
Securities and Exchange Commission. Your deponent is 
associated with San Francisco counsel in this matter and 
will require a reasonable time within which to correspond 
with said associate counsel in the preparation of the an¬ 
swer of the defendant, should such an answer be required 
after the decision of the Court on the motion filed today. 

HARRY FRIEDMAN 

SUBSCRIBED AND SWORN to before me this 13th 
day of March, 1939. 

FRANK E. ELDER 

(Seal) Notary Public. 

My commission expires April 1941 

93 Motion for Reconsideration of Action on Mo¬ 
tions for Enlargement of Time 

Filed March 14 1939 

• * • 

Comes now the defendants by their attorney, Harry 
Friedman, appearing specially and without waiving the 
special appearance heretofore entered, and respectfully 
move the Court to reconsider its action of today in over¬ 
ruling the motions filed herein on March 13, 1939 for en¬ 
larging the time within which the defendants are required 
to show cause why an order should not be issued against 
them requiring each of them to appear before the Securi¬ 
ties and Exchange Commission to testify and produce cer¬ 
tain documents, books, and records as demanded by the ap¬ 
plication, until the disposition by the Court of the motions 
filed herein on March 13, 1939, to which no response has 
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been made by the Securities and Exchange Commission, for 
the reasons set forth in the attached affidavit of their at¬ 
torney, Harry Friedman. 

HARRY FRIEDMAN 
Attorney for Defendants. 

94 Affidavit 

Harry Friedman, being first duly sworn, upon oath de¬ 
poses and says: 

That he is an attorney at law duly admitted to practice 
before the Courts of the District of Columbia, with office at 
538 Munsey Building, Washington, D. C.; 

That he was advised in a telephone conversation with 
Mr. Herbert B. Cohn of the Securities and Exchange Com¬ 
mission on February 28,1939 that the applications had been 
filed in these two cases and was asked to accept service. 
He advised Mr. Cohn that while he had represented the 
defendants before the Securities and Exchange Commis¬ 
sion, he was not certain that he would be employed in these 
matters before this Court; that he first was certain of his 
employment on these cases on March 8, 1939 when he was 
advised by his San Francisco associates that one of the 
defendants had been served, and that they were air mailing 
a letter on the case; that since that time he has been occu¬ 
pied practically to the exclusion of all other work in the 
preparation of the Motion to Strike and Quash, Order to 
Show Cause and Return of Service of Order to Show Cause 
and Dismiss and Points and Authorities filed in support 
of that motion, working every day, including Sunday, in 
the preparation thereof; that he has not had a reasonable 
opportunity to prepare, and has not prepared, an answer 
to the rule to show cause, as such an answer will require 
further correspondence with his associates in California, 
who must confer with the defendants; that in the ordi¬ 
nary course of mail it is impossible to prepare a complete 
and satisfactory reply to the Order to Show Cause within 
the time permitted by that order. 

The motion to strike, etc., raises, in the opinion of coun¬ 
sel, very substantial questions of law which should be dis¬ 
posed of prior to the hearing, on the merits of this case. 
Unless additional time is allowed after the disposition of 
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the motions to strike, etc., within which to file an answer, 
it is the opinion of counsel that these defendants will not 
have been afforded a reasonable opportunity for a hear¬ 
ing and that any decree of the Court entered without 

95 allowing some reasonable additional time after dis¬ 
position of the motions, will deny to the defendants 

due process of law under the Fifth Amendment. In 
this connection, I respectfully call the Court’s attention 
to Roller v. llolly , 176 U. S. 398, in which the Supreme 
Court of the United States held that a judgment obtained 
on notice to a party in Virginia to appear in a court in 
Texas within five (5) days to answer a foreclosure suit 
w r as void because it denied due process under the Four¬ 
teenth Amendment. The Court said: 

“Without undertaking to determine what is a reason¬ 
able notice to non-residents, we are of opinion, under 
the circumstances of this case, and considering the dis¬ 
tance between the place of service and the place of return, 
that five days was not a reasonable notice, or due process of 
law; that the judgment obtained upon such notice was not 
binding upon the defendant and constitutes no bar to the 
prosecution of this action.” 

HARRY FRIEDMAN. 

Subscribed and sworn to before me this 14th day of 
March, 1939. 

ANNA A. HAMMOND, 

(Seal) Notary Public, D. C. 

96 Order 

Filed March 16 1939 

• * m 

Upon consideration of the Motion for Enlargement of 
Time and the Motion for Reconsideration of Action on 
Motion for Enlargement of Time filed herein, and after 
argument in open court, by respective counsel for the 
parties herein, it is, by the Court, this 16th day of March, 
1939 

Ordered, that the said motions be and the same are 
hereby overruled. 

ALFRED A WHEAT 

Chief Justice 
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Defendant excepts to the granting and entry of the above 
order—March 16, 1939 

HARRY FRIEDMAN 

Attorney for defendant 

97 Transcript of Proceedings 

Volume 1 

Filed March 25 1939 


Contents. 

Thursday, March 16, 1939. 

Page 

Argument in Behalf of the Plaintiff. 15 

By Mr. Rogge 


98 Washington, D. C. 

Thursday, March 16, 1939. 

The above-entitled cause came on for hearing before 
Chief Justice Alfred A. Wheat in Civil Court No. 4, at 10 
o’clock a. m. 

99 APPEARANCES: 

In behalf of the plaintiff: 

Chester T. Lane 
O. John Rogge 
Herbert B. Cohn 
John Logan O’Donnell 

In behalf of defendants Margaret Mallory and Charles 
J. Smith: 

Harry Friedman 

In behalf of defendants W. E. Clayton, Jr., and Carl 
Stamer: 

Ernest L. Wilkinson 


Proceedings 

The Court. I have been over these papers overnight and 
now have a little better view of this than I had yesterday. 
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Mr. Wilkinson. We were served with the points yester¬ 
day, and therefore, in accordance with the statement made, 
we are ready to proceed immediately to argue our motions. 

The Court. I have reached the conclusion, as I said yes¬ 
terday, that these new rules are not intended to apply lit¬ 
erally to such proceedings as this. I think the statute con¬ 
templates a proceeding in the nature of a summary pro¬ 
ceeding, and I do not believe the ordinary rule was in¬ 
tended to cover such a case. 

The statute provides for application of the Court, when 
there has been disregard of a subpoena, for an order re¬ 
quiring the witnesses to testify or produce the papers and 
documents that are called for. That is what has been done 
in this case. There was a refusal, and application was 
made to the Court for an order requiring the witnesses to 
do those things. I think the Court can make the 
100 summary order under such circumstances. 

You, Mr. Wilkinson and Mr. Friedman, have made sev¬ 
eral motions to dismiss the proceedings and vacate certain 
orders, and you have moved for an extension of time. As 
I understand it, the matter came on before Justice Bailey 
yesterday, and he declined to extend the time. 

Mr. Friedman. It came before Justice Bailey on my mo¬ 
tion as a preliminary matter. We did not present the case 
fully, however, in the way we did before your Honor yes¬ 
terday. Justice Bailey denied that motion, and his denial 
may have been based upon the ground that the motion was 
premature. In other words, we made the motion to extend 
the time before our motion to dismiss had been consid¬ 
ered. 

He said that the motions to dismiss and strike were not 
before him at that time because they were not ready for 
argument. So, I am frank to say that I do not think Jus¬ 
tice Bailey intended to rule that should those motions be 
denied we were not going to have time to answer. 

We thereupon filed a motion for reconsideration, setting 
forth some additional facts and some additional argument. 
Justice Bailey did not pass upon that motion for reconsid¬ 
eration, which was presented to him in chambers, but sug¬ 
gested that it was a matter to be heard before the motions 
judge in open court. That was what came up yesterday 
morning and is what was referred to your Honor along 
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with the rest of the papers. Mr. Wilkinson’s motion was 
never argued. 

Mr. Rogge. On the day before yesterday counsel ar¬ 
gued a motion for enlargement of time. I pointed out to 
Justice Bailey that the Commission suspended proceedings 
on February 10 because of the refusal of four witnesses 
to testify, and I also called attention to the fact that 

101 the hearing was scheduled to be resumed in a week 
and that I wanted the witnesses to testify at that 

session. 

It was on that representation that he denied the motion 
for enlargement on vesterdav morning, and it was on ves- 
terday morning that he sent the cases in to your Honor. 

Mr. Wilkinson. My motion was never heard at all. 

The Court. What is your motion? 

Mr. Wilkinson. For an enlargement of time for my 
clients. 

Mr. Friedman. I think in the ordinary procedure, in 
order to get this matter straight, the motions to strike and 
dismiss should be decided. I assume that your Honor has 
alreadv decided. 

The Court. I do not think, from the papers, that you 
have shown any reason for that. 

Mr. Friedman. I do not know whether your Honor wants 
further argument on that, but assuming that that is the 
case, the question then would be whether or not we are 
permitted to answer this proceeding. Under the ordinary 
procedure we would be entitled to sometime to state our 
defense to the application after the motion is disposed of, 
and after the disposition of the motion we should be able 
to file the same pleading that we could have filed before 
we filed our motions. 

Mr. Wilkinson. We came here yesterday—at least, I did 
—with particular reference to the motion for enlargement 
of time. Since we had not received the points and author¬ 
ities from the other side, we were not prepared at that time 
to argue our motion to dismiss. We did receive those 
points and authorities yesterday afternoon, and in line with 
the memorandum received and our research during 

102 the night I should like to state, if I may, just for the 
purpose of the record, that I am prepared this morn¬ 
ing to argue our motion to dismiss. I think I have indisput- 
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able evidence from the drafters of the rules of civil pro¬ 
cedure that this particular proceeding is covered by the 
rules; in fact, I have a plain statement from the drafters 
of those rules of civil procedure that all proceedings and 
all actions brought by any governmental agency are cov¬ 
ered by the rules. 

If I may, with your permission— 

The Court. You stated that yesterday, as I recall it. 

Mr. Wilkinson. No, your Honor; I had not even found 
that yesterday. 

The Court. I thought you said that. 

I want to give you all the time that is proper and neces¬ 
sary, but there is no need for taking too much time. It 
seems to me that the case really is a simple case that has 
to do with the authority of the Securities and Exchange 
Commission to inquire into matters to the end that it may 
decide whether stock or securities listed on stock exchanges 
should be traded in on those exchanges or whether they 
should be removed from trading. 

The allegations are in substance that these corporations 
are so affiliated that the statement which was filed did not 
truly represent the situation, and the Commission is now 
trying to ascertain what is the true situation. 

These three people who were subpoenaed—the two men 
and the woman—are supposed to be in possession of facts 
which would enlighten the Commission as to the ultimate 
question of the accuracy and sufficiency of the statement 
that was filed, so that the Commission may determine 
103 whether or not these stocks should be traded in. 

That is the situation, and it seems to me the only 
real question is the relevancy of the new matters. 

Mr. Wilkinson: If we are given an opportunity on an 
order to show cause, we shall dispute the facts as they have 
been stated by your Honor. In general, what your Honor 
has said is true with respect to the case, but the particular 
information desired of our particular clients is not in line 
with what your Honor has stated. 

The Court. Then, up to date you have not attempted to 
answer anything. 

Mr. Wilkinson. We have not attempted to answer in¬ 
quiries because we assumed under the rules of civil pro¬ 
cedure, which we in cur own minds, at least, are sure pre- 
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vail, that we have a right, after your Honor has decided 
the pending motions, to file proper answer to the order to 
show cause; and under the decisions of the Supreme Court 
in the Ellis case, in the Brimson case, and in the Metropoli- 
tan-Edison case we have a right here to a judicial hearing 
as to whether or not the questions which the Commission 
desires to ask are relevant to that inquiry. 

Under those decisions, we submit, it is incumbent upon 
this Court to pass upon every question, or at least every 
line of questions, that the Commission wants to ask, of par¬ 
ticular witnesses. It has so been held in proceedings of 
this very kind. 

Mr. Rogge. We were prepared yesterday and we are 
prepared this morning to argue the relevance of the ques¬ 
tions that we ask and of the documents that we requested. 

The Court. As I understand it, this procedure 
104 which has been adopted by you has received the ap¬ 
proval of three circuit courts of appeal? 

Mr. Wilkinson. We deny that, and we think we have in¬ 
formation that disproves it. 

Mr. Friedman. Mr. Rogge last evening cited the 
Hoover case, which was reported in 25 Federal Supple¬ 
ment. The report of that case does not show that any pro¬ 
cedural question was considered by the Court; it shows 
that an application of this type was filed and that the relief 
prayed for was granted. 

Last evening I sent the following telegram: 

“Clerk, District Court of the United States, 

Chicago, Illinois. 

Please wire collect if in Securities and Exchange versus 
Hoover, No. 112, decided Judge Holly, November 10, last, 
defendant raised question that form proceedings not com¬ 
pliance with Federal Rules Civil Procedure.” 

I received last night, in reply, the following telegram 
which I shall present to your Honor. It reads as follows: 

“Form of procedure under Federal Rules governing 
procedure not involved in Securities Exchange versus 
Hoover No. 112. 

“Hoyt King, Clerk, U. S. District Court.” 

Mr. Wilkinson. With respect to the other two decisions 
which they cited to the same effect, I have these two tele- 
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grams. One case was a case said to have been decided in 
a District Court of Oklahoma. 

I wired the firm of Ames, Cochran, Monnet, Hayes & 
Ames, one of the most reputable firms in the South, 

105 asking them to investigate the matter in the court 
dockets. They replied as follows: 

“Civil number forty three entitled Securities and Ex¬ 
change Commission versus Cimarron Petroleum Trust 
Western District Oklahoma filed after new Federal Rules 
Stop First pleading filed November ninth nineteen thirty 
eight entitled Application for an Order requiring the ap¬ 
pearance of witnesses and production of documentary evi¬ 
dence Stop Same day Court entered order requiring Ci¬ 
marron Petroleum Trust to show cause why order should 
not issue Stop Question of whether new Federal Rules ap¬ 
plicable never raised by either party Stop No formal writ¬ 
ten opinion rendered by Court Stop Airmail letter follows. 

“Ames, Cochran, Monnet, Hayes & Ames.” 

With respect to the decision in the District Court of 
Iowa, I have the following telegram from Allen Whitfield: 

“Regarding Securities Exchange Commission against 
Dillon case commenced by application for order requiring 
appearance of witnesses and production of documentary 
evidence filed United States District Court, Southern Dis¬ 
trict, Iowa at Des Moines, February eighth, nineteen thirty 
nine, subsequent to effective date of new Federal Civil Pro¬ 
cedure Rules. Paragraph four of combined resistance mo¬ 
tion to strike make more specific and dismiss the applica¬ 
tion and quash subpoenas entered by respondent Dillon 
states in substance that the Court is without juris- 

106 diction to grant the order prayed for in the applica¬ 
tion because same has not been filed in the place, 

time, and manner required by rules of Federal Court and 
Acts of Congress. Attorneys for respondent state”— 

The Court (interposing). Who was the respondent? 

Mr. Wilkinson. The witnesses in that case, or the defen¬ 
dants as here. 

“Attorneys for respondents state that they waived ob¬ 
jections to form of notice and consented to immediate con¬ 
sideration of Securities Exchange Commission application. 
Consequently no ruling was made by District Court for¬ 
mally or by implication. On February eleven, 1939, Court 
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entered order requiring production of books and records 
and case was appealed to Circuit Court of Appeals pursu¬ 
ant to other staying proceedings and approving super¬ 
sedeas bond filed February fifteenth, 1939. Airmail letter 
enclosing order mailed tonight. 

“Allen Whitfield.’* 

So, in none of the three cases that were cited here yes¬ 
terday by counsel, much to our surprise, has the Court ruled 
on this particular question. 

The Court. In the three cases the same procedure was 
adopted ? 

Mr. Rogge. That is precisely correct, if the Court please, 
and I do remember that in the Hoover case, before Judge 
Holly, we filed the same application, and I do know that in 
court the defendant asserted the applicability of the Fed¬ 
eral Rules, contending that inadequate notice had 
107 been given and that the papers filed did not conform 
to the rules. 

Judge Holly held in accordance with our contention that, 
as a rule, applications to enforce subpoenas are outside 
the scope of the rules. Whether that appears in the re¬ 
ported decision or not, I am unable to say, but I do know 
that in all three cases we followed precisely the same pro¬ 
cedure w’e followed before your Honor; and in oral argu¬ 
ment before Justice Bailey the point was specifically raised 
by the defendants and overruled by the Court. 

The Court. That is what I feel was held and should be 

held here. I think anv other construction would render 

* 

the statute useless. 

Mr. Wilkinson. Will your Honor be willing to hear an 
argument on that point? 

The Court. Well, now, wait a minute and let us find 
out. I do not think I w'ill hear any more argument on 
that. If I am wrong, I will be set right; but the statute 
does contemplate something besides wasting months of 
time in motions, extensions of time, and all that. I think 
it is intended to be a summary proceeding. 

It seems to me that the only question which I am con¬ 
cerned with now is the question of the relevancy of the 
testimony that is attempted to be obtained from these wit¬ 
nesses. Of course, that may be in error, or it may not be, 
but the power or right of this Commission to find out 
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whether the statement so filed was truthful, untruthful, 
misleading, or in anyway improper is something that I 
think comes within the Act, and it is my business to enforce 
the Act. That is the way I rule. 

Mr. Wilkinson. Does your Honor, then, deny my request 
for full argument on the question? 

108 The Court. I think so. 

Mr. Wilkinson. All right. May I ask, second, 
whether your Honor denies our motion for an enlarge¬ 
ment of time. 

The Court. Yes, I think I will have to deny that. I 
think so. I think you have had time enough. 

Mr. Wilkinson. May we except to both rulings? 

The Court. Certainly. I do not know whether or not the 
exception is good, but I have never refused anybody an 
exception. 

Mr. Friedman. In behalf of the two defendants whom I 
represent, Mallory and Smith, I except to your Honor’s 
ruling, and I state to your Honor that we think we are de¬ 
nied due process of law under the Fifth Amendment of the 
Constitution, if your Honor does not permit us to have an 
opportunity to answer this rule to show cause and this ap¬ 
plication. 

The amount of time your Honor will allow us is within 
your Honor’s discretion, but I feel that under ordinary 
procedure of any type we are entitled to some reasonable 
time, after denial of substantial motions raising points of 
first impression, to file an answer in accordance with the 
orderly procedure of law. 

Under the rules of Federal procedure, and under the 
rules of this Court, which cannot be inconsistent with the 
rules of Federal procedure, where a motion is denied, the 
moving party has ten days in which to file his next pleading 
or next paper in the case. Your Honor may feel that that 
time should be shortened; that is within your Honor’s dis¬ 
cretion ; but I do not think your Honor can deny us some 
time to file an answer. If your Honor does, I submit it 
will be a denial of due process under the Fifth Amendment 
of the Constitution of the United States. 

109 Mr. Wilkinson. May I just state briefly my 
grounds? I will not argue. 
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I except to the ruling of the Court in behalf of the de¬ 
fendants Stamer and Clayton; that is, both to the ruling 
with respect to denial of the motion to dismiss, or in lieu 
thereof to quash the application, process and the return of 
process, and also the motion denying our enlargement of 
time in which to file the proper return to the order to show 
cause. 

1 except, first, on the ground that the orders are in con¬ 
flict with the rules of civil procedure and that the rules of 
civil procedure govern this proceeding; second, on the 
ground that the time between the date the orders were 
served on my clients and the return date is so unreasonably 
short as to constitute undue process of law under the Fifth 
Amendment of the Constitution; third, on the ground that 
we are entitled, as a matter of right, to have reasonable 
time in which to answer the order to show cause after the 
Court has ruled, denying our motion to dismiss; and, 
fourth, on the ground that the service of process in this 
case, running 3,100 miles, is, under the circumstances of 
the case, a violation of both the Fourth and Fifth Amend¬ 
ments to the Constitution of the United States. 

As the Court has pointed out, we think that the only 
question to be argued here is the question of the relevance 
of the questions asked and of the documents requested. If 
the Court wishes us to do so, we should like to present our 
ideas as to relevance. 

Mr. Friedman. I was just going to ask your Honor for 
a five-minute recess, if your Honor will permit us to 
110 have it, in order to discuss the procedure which we 
will take from this point on. 

Mr. Wilkinson. Is it your Honor’s intention to proceed 
with the application on the merits? 

The Court. Yes, as to the relevancy of the evidence. 

Mr. Wilkinson. Then, I join in the request for a five- 
minute recess. 

The Court. That is all right. 

(At this time a short recess was taken. The following 
then occurred:) 

Mr. Wilkinson. May it please the Court, in view of the 
two rulings made by your Honor, we have decided to re¬ 
quest the Court of Appeals for a special appeal in this case, 
but we are not going to attempt to interrupt the orderly 
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procedure here this morning. We want to do that in order 
to preserve our rights under the interlocutory orders that 
your Honor has made. 

We object at this time, however, to going forward with 
this particular hearing on the merits, on the ground that 
we have not had the proper time in which to prepare our 
answer and to get our witnesses here for this hearing. 

Mr. Friedman. I make the same statement in behalf of 
the other two defendants. 

Mr. Rogge. I proceed now to an argument on the ques¬ 
tion of relevance, and I should like to preface that argu¬ 
ment with two comments. In the first place— 

Mr. Wilkinson. May it please your Honor, on an appli¬ 
cation of this kind, we think the only manner in which 
counsel for the Securities and Exchange Commission can 
argue the matter is after evidence has been taken 
111 here, and we think it is out of order for him to pro¬ 
ceed now to argue with nothing before the Court but 
their application. 

The Court. I think they are entitled to do that. 

Mr. Rogge. There is a verified application supported by 
affidavit. 

Mr. Wilkinson. We except to your Honor’s ruling. 

Mr. Friedman. I except in behalf of my clients. 

Argument in Behalf of the Plaintiff by Mr. 0. John Rogge 

Mr. Rogge. As to counsel’s statement just made with 
reference to the preparation of argument on relevance, may 
I point out that as far back as February 14 these two gen¬ 
tleman advised witnesses to refuse to testify on the ground 
that the questions which we asked them were not relevant 
to the proceeding. If they are not ready this morning to 
argue relevance, they certainly should not have advised 
these witnesses more than a month ago not to testify. 

The second comment I have to make is this: One of the 
important functions of the Securities and Exchange Com¬ 
mission is to serve as a repository of information, which 
we try to obtain as accurately as we can, for the guidance 
of investors and potential investors, to enable them to de¬ 
cide whether or not to buy, sell, or hold securities. It was 
in furtherance of that function that we brought all existing 
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proceedings with reference to the Transamerica Corpora¬ 
tion stock. 

On or about August 7, 1937, Transamerica Corporation, 
in order to have its capital stock registered on the New 
York and Los Angeles Stock Exchanges, and by amend¬ 
ment on the San Francisco Stock Exchange, filed with the 
Commission and with those exchanges an application 

112 for the listing and registration of more than 11,000,- 
000 shares of its capital stock, having a two-dollar 

par value, designed to comply with Section 12(b) of the 
Securities Act. 

On September 3, 1937, Transamerica Corporation 
amended its application to include registration on the San 
Francisco Stock Exchange. That application as amended 
became effective on September 10, 1937, and since that time 
Transamerica Corporation capital stock—more than 11,- 
000,000 shares—has been traded in on those three ex¬ 
changes. 

In addition to the registration statement, Transamerica 
Corporation filed with the Commission three amendments 
designed to supplement or correct information contained in 
the original application, and an annual report for the year 
1937 designed to comply with the requirements of Section 
13(a) of the Act, covering the development of its affairs 
and condition and the affairs and conditions of its subsid¬ 
iaries. 

So, we have on file a registration of Transamerica Cor¬ 
poration, amendments thereto, and an annual statement, 
and it is one of our duties to see to it, so far as we can, 
that the facts set forth in those various documents are true 
and correct. 

Transamerica Corporation is a Delaware corporation, in¬ 
corporated on October 11, 1928. It is a holding company 
which since its organization has owned all or a portion of 
the stock of a large number of subsidiary companies en¬ 
gaged in a variety of businesses—banking, real estate, in¬ 
surance, manufacturing, and brokerage and securities. Its 
stockholders number approximately 200,000. Its most im¬ 
portant asset at the present time consists of 42 per cent of 
the stock of Bank of America National Trust and Savings 
Association, which bank has approximated 2,000,- 

113 000 depositors. 
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The number of its majority-owned subsidiary com¬ 
panies approximated 40 in 1936, and prior to that time 
it was much greater. The companies which have been in 
and out of the Transamerica group number approximately 
100 . 

The Pacific Coast Mortgage Company, whose name was 
formerly Bankitaly Mortgage Company, was at one time, 
at least, if it still is not, a 100 per cent owned subsidiary of 
Transamerica corporation. 

In filing its application and annual report with the Com¬ 
mission, Transamerica Corporation was required, under 
the applicable forms and regulations, to include balance 
sheets, profit and loss statements, and other information 
with respect to each of these majority-owned subsidiaries. 

In ordinary course, applications for registration and an¬ 
nual reports filed with the Commission are subjected to 
careful scrutiny by the Commission’s Registration Divi¬ 
sion, to determine whether they comply in all respects 
with the requirements of the Act and of the Commission’s 
forms and rules. 

On the basis of such an examination of Transamerica 
Corporation’s application, the amendments thereto, and 
the annual report, it appeared to the Commission that these 
documents failed to comply with its requirements, in that 
they appeared to contain many false and misleading state¬ 
ments of material facts. 

Acting on this belief, the Commission on November 22, 
1938, adopted an order directing that a hearing be held 
under Section 19(a) (2) of the Act to determine whether 
Transamerica Corporation had failed to comply with the 
disclosure provisions of Sections 12(b) and 13(a) and (b) 
of the Act, and the rules and regulations promul- 
114 gated thereunder; and, if so, whether it was neces¬ 
sary or appropriate, for the protection of investors, 
to suspend or withdraw the registration of Transamerica 
Corporation capital stock. 

That order specified in detail the false and misleading 
statements—there are some eighteen specific items in that 
order—which the Commission has reason to believe are 
contained in the application and the annual report. 

A hearing was set on that order for January 16. There 
was some delay at the outset due to the fact, as I pointed 
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out yesterday, that the Bank of America National Trust 
and Savings Association filed a plea in the District Court— 
a complaint, rather—for declaratory judgment and an in¬ 
junction to prevent the Commission from going into the 
financial statements with reference to the condition of the 
bank. That complaint was dismissed by Mr. Justice 
O’Donoghue, the bank appealed, and the appeal is now 
pending in the Court of Appeals. 

The Commission’s order of November 22, 1938, institut¬ 
ing the proceeding under Section 19(a) (2) of the Act, 
enumerates, as I have said, eighteen different items the 
respects in which the application and the annual report 
to be false and misleading. Item II of the order, for in¬ 
stance, questions the accuracy of the Transamerica Corpo¬ 
ration statement in Item 28 of the application that the ag¬ 
gregate remuneration paid by Transamerica Corporation 
and its subsidiaries, directly or indirectlv, to the chairman 
of its board, A. P. Giannini, amounted to one dollar. That 
was advertising, in effect, because under our forms it is 
only necessary to put in the salaries of the three highest 
paid officers and to mention bonuses given in excess of 
$30,000. If it is true, as they advertise, that A. P. 

115 Giannini received about one dollar, they did not have 
to say a thing about it in their registration papers. 

They put it in there gratuitously, and we think it is false. 

Items III, IV, Xl-B, and XII of the order allege that 
from 1934 to 1937 Associated American Distributors, In¬ 
corporated, a wholly-owned subsidiary of Transamerica 
Corporation, as its principal business, engaged in the solici¬ 
tation of orders to purchase Transamerica stock on the va¬ 
rious stock exchanges. They had a staff of 70 salesmen, 
and in that fashion they generated buying power for Trans¬ 
america Corporation stock. 

It is further alleged in these items that the expenses of 
these activities, aggregating some $2,800,000 over that pe¬ 
riod, a period of three years, were paid by so-called con¬ 
tributions by Transamerica to Associated American Dis¬ 
tributors, and that those so-called contributions were en¬ 
tered upon the books of Transamerica Corporation as a 
charge to capital surplus. 

116 We contend, in fact, that activities similar to those 
engaged in by Associated American distributors 
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have been carried on by Transameriea Corporation and its 
subsidiaries year in and year out, and that one of the sub¬ 
sidiaries engaged in that activity is the Pacific Coast Mort¬ 
gage Company, and that, therefore, these so-called contri¬ 
butions are expenses which should have been treated as 
current expenses and charged currently to income. 

Other items in the order charge that the application is 
misleading in reflecting transfers and retransfers of securi¬ 
ties and other assets over a period of years from one com¬ 
pany to another in the group as resulting in the creation 
of profits and income, and further question the creation, 
treatment, and adequacy of the reserves appearing in the 
financial statements. That is one of the large items in the 
order. 

In view of the complexity of the corporate structure of 
Transameriea Corporation and the fact that many of the 
charges in the order were directed to the creation of profits 
through the transfer of assets from one company to an¬ 
other in the group, and to the reflection in 1934 to 1937 of 
charges originating in years prior to 1934, and in order to 
present a complete record upon which the Commission 
could determine, under section 19a (2), whether to suspend 
or withdraw the registration statement that Transameriea 
Corporation had filed, the Commission counsel deemed it 
necessary to present a full picture of the corporate struc¬ 
ture of the corporation from the time it was organized in 
October, 1928, to the present. We could not go at that 
piecemeal. 

Accordingly, Wilfred L. Andrews, Treasurer of 
117 Transameriea Corporation, who was represented by 
the registrant to be the person best qualified to test¬ 
ify, to such matters, was sent for. We had asked them who 
the man was who knew the most about it. They said it was 
Mr. Andrews, so we sent for Mr. Andrews. 

Mr. Friedman. Do you not think, your Honor, that 
these are matters which should be established by evidence? 

The Court. Whv no, not before me. 

Mr. Friedman. If your Honor please, how are we— 

The Court. The matters that this Commission is trying 
to find out about arc matters which are within the knowl¬ 
edge, apparently, of the people who have been subpoenaed 
to testify. If these things are false, they can say so. It is 
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not for me to determine the truth or falsity of these alle¬ 
gations. The question is whether the inquiry which the 
Commission is trying to make has any relevancy to the 
question of the truthfulness of the report which has been 
filed. If the report is true, these people can say so, and 
the Commission will probably find it is true; but that is 
not a question for me to decide. 

Mr. Friedman. But are we not to be permitted to exam¬ 
ine the witnesses, to ascertain the facts on which the claim 
of relevancy is based? 

The Court. I think not. I think that is a matter for 
the Commission to decide, except in a broad way, of course, 
if it is apparent on its fact that it has nothing to do with 
the case; that is different. But so long as it had any legiti¬ 
mate bearing upon the ultimate fact that the Commission 
is seeking to find, as to whether or not the stock 
118 should or should not be continued to be traded in, 
that is for the Commission to determine. 

Mr. Friedman. But, vour Honor— 

The Court. I cannot hear any more on that. I cannot 
do it; that is all. You know what my position is. This 
court is not the Securities and Exchange Commission; it 
has no right to inquire about all these facts and does not 
propose to do it. But if these are matters which the Se¬ 
curities and Exchange Commission has a right to find out, 
then they have that power to do it. 

Mr. Friedman. That is exactly the position I am taking. 
Your Honor should have before you independent evidence 
on which vou can make a decision for vourself whether or 

V * 

not it is relevant; otherwise, the case is decided on what 
the Securities and Exchange Commission states is relevant. 

Mr. Rogge. Counsel’s proposals overlook the fact that 
all we are seeking here is an order to compel witnesses to 
testify. 

The Court. If they refuse to testify, that is another ques¬ 
tion; but so far as the Commission is trying to find out 
these things which all have a bearing, apparently, on the 
truthfulness, that is for the Commission to decide, not 
for me. 

Mr. Rogge. In the course of Mr. Andrews’ testimony on 
the morning of January 18, 1939, before the Commission, 
Mr. Andrews stated that from 1929 to 1932 Transamerica 
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Corporation owned 100 per cent of the stock of Bankitalv 
Mortgage Company; that in 1932 the stock of Bankitaly 
Mortgage Company was sold to one A. 0. Stewart; that 
the name of Bankitaly Mortgage Company was sub- 
119 sequently changed and is presently Pacific Coast 
Mortgage Company; and that although he, Andrews, 
had been a stockholder in Pacific Coast Mortgage Company 
since 1935, he did not know the names of any of the officers 
or directors of the company. 

The Commission’s counsel then asked Andrews whether 
A. P. Giannini was a stockholder of Pacific Coast Mortgage 
Company. On objection by counsel for the registrant, the 
trial examiner ruled as follows: 

“These very intricate corporate organizations rather 
defy analysis until we have the full picture. As long as 
the question relates to common stock holders I think I will 
permit it. The objection is overruled.” 

Andrews then testified that A. P. Giannini had been a 
stockholder of Pacific Coast Mortgage Company from 1935 
through 1938; that W. E. Clayton, one of the witnesses 
against whom we are prcoeeding in these applications, was 
secretary and treasurer of Pacific Coast Mortgage Com¬ 
pany ; that A. 0. Stewart was president and that C. Stamer 
was vice-president; that although he, Andrews, was a 
stockholder, he had no literature received from the Pacific 
Coast Mortgage Company and had no knowledge of its 
activities. Further inquiries by the Commission’s counsel 
as to the activities of Pacific Coast Mortgage Company 
were objected to by the registrant as not relevant. 

At the time this objection was made, the Commission 
had reasonable grounds to believe—and there is subsequent 
testimony in the record of the hearing to the same effect— 
that when all of the stock, comprising 25,000 shares, 
120 of Bankitaly Mortgage Company, subsequently the 
Pacific Coast Mortgage Company, was purportedly 
sold by a wholly-owned Transamerica subsidiary to A. O. 
Stewart in 1932, payment was made by means of a check 
for $1,500,000 and a note for $1,700,000. 

Our information was, further, to the effect that the 
$1,500,000 was borrowed from the Bank of America and 
that 12,500 shares of the Pacific Coast Mortgage Company 
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stock was pledged to the bank, the other 12,500 shares being 
pledged to another subsidiary of Transamerica, so the en¬ 
tire stock was pledged right back. 

That situation remained in effect until about 1934, when 
15,000 shares were cancelled, leaving 10,000 outstanding. 

Our information is further to the effect, and Andrews so 
testified, that those 10,000 shares in 1935 were in the names 
of Mallory and Smith, two of the other witnesses. The 
simple question that I asked them was, Is it a fact that you 
two held all the stock—held the 10,000 shares of Pacific 
Coast Mortgage Company stock—in 1935? They refused 
to answer that simple question. Had they answered that 
they were the holders of those 10,000 shares, I should then 
have asked them, Are you the beneficial owners or not ? 
If they had answered that they were not, then I should have 
asked them, Who are the beneficial owners? That is the 
information I want from Mallory and Smith. 

The Commission has reasonable grounds to believe that 
in 1935, when Mallory and Smith purportedly held 10,000 
shares of stock, according to our information, the stock of 
Pacific Coast Mortgage Company was sold back to 
121 Transamerica Corporation or to a subsidiary 
thereof; that from 1935 to the present time A. P. 
Giannini, the chairman of the board, and the dominant fig¬ 
ure of Transamerica Corporation, has been an officer or 
director and the owner either of record or beneficially of a 
substantial portion of stock, and either alone or in concert 
with A. O. Stewart dominates Pacific Coast Mortgage Com¬ 
pany ; that, as its principal activity, Pacific Coast Mortgage 
Company has been engaged in extensive purchases and 
sales of Transamerica Corporation capital stock. 

We understand that in 1936, for instance, they made 
$1,700,000, or nearly all of their income, from dealing in 
Transamerica Corporation stock. 

Our information is, further, to the effect—and it is sub¬ 
stantiated by the income tax returns of A. P. Giannini— 
that of the profits so made, A. P. Giannini personally, and 
as reported in his income tax return for 1935, received 
$19,600; $140,000 in 1936; and $28,000 in 1937. That is not 
a matter of inference or conjecture or information any 
more; it is established by the income tax returns. 



C. J. SMITH, ET AL. VS. SECURITIES & EXCHANGE COM. 91 


The profits realized by Pacific Coast Mortgage Company 
through its trading in Transamerica stock have been ren¬ 
dered possible through the use of the special knowledge of 
the affairs of Transamerica Corporation acquired by A. P. 
Giannini as chairman of the Board of Transamerica Cor¬ 
poration, which special knowledge was imparted to Pacific 
Coast Mortgage Company by A. P. Giannini to enable Pa¬ 
cific Coast Mortgage Company to realize such profits, and 
that these facts created a cause of action under section 
16b of the Securities Exchange Act of 1934, in favor of 
Transamerica Corporation, to recover back the div- 

122 idends paid from such profits to A. P. Giannini, 
which cause of action was never pursued because of 

A. P. Giannini’s domination in the management of Trans¬ 
america Corporation as chairman of its board. 

Accordingly, in answer to the objection that inquiries 
with respect to the activities of Pacific Coast Mortgage 
Company were not relevant, Commission’s counsel pointed 
out that such questions would be relevant to the item in the 
order questioning the truth of the statement that A. P. 
Giannini was getting a dollar a year, in that, if the informa¬ 
tion before the Commission were true, the dividends paid 
by Pacific Coast Mortgage Company to A. P. Giannini 
might be considered further remuneration. 

We further argued at that time that it would be also 
relevant to the items alleging that the registration state¬ 
ment was misleading in failing to treat the expenses of an 
affiliate—American distributors—engaged from 1934 to 
1937 almost solely in stimulating the market activity in 
Transamerica stock on various stock exchanges as a cur¬ 
rent item. We had the item of $2,800,000 which was treated 
as a charge to capital, which we say should have been 
treated as an expense. 

The trial examiner refused to accept these arguments 
and ruled that the Commission’s order as it then stood 
was not broad enough to permit the inquiries, but he sug¬ 
gested that the order could be amended. He stated: 

“You have the right to make the amendment, as I under¬ 
stand the rule. The registrant has an opportunity to 
claim time to meet it.” 

123 The proposed amendment is two pages long. The 
Commission adopted it. 
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The Court. 1 do not believe it is necessary to read it. 

Let me say this with respect to these statements that 
are being made bv counsel: I do not mean to sav that he 
is not telling the truth, but these statements may be true 
or they may not be true. 

Mr. Rogge. That is right. 

The Court. The only point is that it is a matter that 
the Commission has a right to inquire into. The truthful¬ 
ness of it is for the Commission to determine. 

Mr. Friedman. But what we are denied here is an op¬ 
portunity to prove to your Honor that the statement Mr. 
Rogge is now making, as to what was proposed down in 
the S. E. C. proceeding, is not true. We are being denied 
that opportunity. That is what we are asking for. 

Mr. Wilkinson. On that score, the affidavits filed by the 
Commission state that my particular witnesses were asked 
questions, when the fact is that the record before the S. E. 
C. shows that my witnesses, when they were called to the 
stand, were merely asked to produce books and records; 
they were asked no questions of any kind. I do not know 
what it was intended to ask them. Certainly we have a 
right, before this Court— 

The Court. They were asked to produce records? 

Mr. Rogge. That is right. 

Mr. Wilkinson. That is right, but the affidavit says that 
they were asked questions, also, and that they refused to 
answer questions. That is not true. 

124 The Court. All I am trying to find out is whether 
these matters are within the proper scope of inquiry 
which the Commission is attempting to conduct. It is not 
whether they are true or not; they may be denied. 

Mr. Wilkinson. I agree with your Honor that the ques¬ 
tion is to determine the relevancy of books, records, and 
questions asked. 

The Court. Yes. 

Mr. Wilkinson. Since there were no questions asked of 
my particular clients, that is not in issue here. 

The Court. If your client was not asked any questions, 
he had none to answer. 

Mr. Friedman. On my side, my clients stated that they 
have no books or records. 
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Mr. Rogge. We have attached to the affidavit a sworn 
copy of the transcript with reference to the testimony of 
these four witnesses. 

After calling W. E. Clayton, Jr., and having him sworn. 
I had him testify as to his name and address. He stated 
that he was secretary-treasurer of the Pacific Coast Mort¬ 
gage Company and that he had been employed by the Pa¬ 
cific (■oast Mortgage Company since 1932. 

I asked him if it was a fact that he had been subpoenaed 
to bring certain documents with him, and I recited the doc¬ 
uments. 

As soon as I had finished with that, Mr. Wilkinson got up, 
made an objection, and begain to read a long resolution, in 
the course of which there is this interesting recital: 

“Whereas, A. P. Giannini is not now and never 
125 has been a stockholder in Pacific Coast Mortgage 
Company, and said company has no information or 
record disclosing any beneficial ownership of its capital 
stock by said A. P. Giannini at any time.” 

Despite the fact that A. P. Giannini, in his income tax 
returns, reports that he got as dividends $19,600, $140,000, 
and $28,000 for the years 1935, 1936, and 1937, respectively, 
the Pacific Coast Mortgage Company says it knows nothing 
about that. 

Then counsel said: 

“Let me interpolate to say that when it is stated A. P. 
Giannini has never been a stockholder, that means a stock¬ 
holder of record; of course, they do not know anything 
about his benificial ownership. ” 

I then said: 

“You would not contend he was not a beneficial owner, 
would you, counself ” 

Mr. Wilkinson said: “I know nothing about that, my¬ 
self.” 

The Court. That is what you were trying to find out? 

Mr. Rogge. That is exactly what I was trying to find 
out. 

After Mr. Wilkinson raised that point and advised the 
witness to refuse that information on the ground that on 
the basis of the subpoenas themselves the records sought 
do not contain any information relative to the subject mat- 
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ter of the hearing, the witness said—and he read from a 
prepared statement: 

“With respect to item (b) narrated in the subpoena, 
neither I nor the Pacific Coast Mortgage Company 

126 have any records with respect to that item. With 
respect to items (a) and (c), I have not brought the 

correspondence and records subpoenaed on directions of 
the Board of Directors of the Pacific Coast Mortgage Com¬ 
pany and on advice of counsel, and I respectfully refuse to 
produce said correspondence and records.” 

I asked: “Why do you refuse to produce them?” 

He said: “In accordance with the resolution and on 
advice of counsel.” 

I then called the attention of the witness to section 21c 
of the Securities and Exchange Act and the penal powers 
provided therein and asked him whether he was familiar 
with that section. 

He said, “Yes.” 

I then asked, “Did your counsel call that to your atten¬ 
tion?” 

He said, “Yes.” 

I then said, “And in spite of the provisions of that sec¬ 
tion, which include the penal provision of a fine of $1,000 or 
imprisonment for one year, or both, you still refuse to pro¬ 
duce books and records requested in portions (a) and (b) 
of the subpoena?” 

The witness said, “Yes.” 

I said, “And you still refuse to produce?” 

The witness replied, “Yes.” 

I went through the same thing with Mr. Stamer, Mr. 
Wilkinson repeated his objection, and then the witness 
read a prepared statement to this effect: 

“With respect to item (b) enumerated in the sub- 

127 poena, neither I nor Pacific Coast Mortgage Com¬ 
pany have any correspondence or records. 

“With respect to items (a) and (c), I have not brought 
the correspondence and records subpoenaed, and on in¬ 
structions from the Board of Directors of Pacific ("oast 
Mortgage Company and on advice of counsel I respectfully 
refuse to produce such correspondence and records. The 
reasons for the instructions from the Board of Directors 
are set forth in the resolution of said Board adopted Feb- 
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ruarv 9, 1939, and a certified copy of which has just been 
submitted and I request my attorney to read for me. Mr. 
Wilkinson will state the reasons for his advice to me.” 

I said, “He has already read that?” 

“Yes.” 

“You do not want him to read it again.” 

“I do not, personally.” 

I called to this witness’ attention section 21c and asked 
whether his counsel had called that to his attention. 

I said, “And in spite of that provision your answer is 
still the same?” 

The witness said, “Yes.” 

That was the second witness. Then I called Margaret 
Mallory. 

She gave me her name, stated where she lived, said she 
was bookkeeper and personal secretary to A. P. Giannini, 
and then I asked this simple question: 

“Our information is to the effect that in 1935 you and 
Mr. Charles J. Smith were the record owners of 10,- 
128 000 shares of Pacific Coast Mortgage Company 

stock: is that right?” 

Mr. Friedman then said: 

“My name is Harry Friedman and I appear for the wit¬ 
ness. I make the same point Mr. Wilkinson made.” 

The Court. What was the question, again? 

Mr. Rogge. The question was this: 

“Our information is to the effect that in 1935 you and 
Mr. Charles J. Smith were the record owners of 10,000 
shares of Pacific Coast Mortgage Company stock; is that 
right?” 

The Court. She refused to answer? 

Mr. Rogge. She refused to answer on advice of coun¬ 
sel. 

She said, “I refuse to answer.” 

The examiner said, “1 suppose she is refusing on the 
advise of Mr. Friedman; is that correct?” 

She said, “Correct.” 

I then asked, “Do you refuse to answer, Miss Mallory?” 

She said, “yes.” 

I asked, “What is your reason for refusing?” 

She replied, “Advice of counsel.” 
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I asked, “Your only reason is because Mr. Friedman told 
you not to answer; is that right?” 

She answered, “Yes.” 

Mr. Friedman also said this: “I advised her she had 
just cause for refusing to answer any questions relating 
to the Pacific Coast Mortgage Company or any of its 
stockholders.” 

Then I called the fourth witness, Mr. Charles J. Smith. 
He gave me his name and address, told me he was a 

129 retired broker, and I then put the same question to 
him; 

“Our information is to the effect, Mr. Smith, that you 
and Miss Mallory, who just preceded you on the stand, were 
the record holders of 10,000 shares of Pacific Coast Mort¬ 
gage Company stock in 1935; is that correct?” 

Mr. Friedman then said that he had given the witness the 
same advice not to answer. 

The witness then answered: “I believe I have just cause 
not to answer because T have never been an officer, direc¬ 
tor, or employee of Pacific Coast Mortgage Company, and 
as such I do not know a thing about the records.” 

I continued: “Let me ask you this: You would have 
personal knowledge of whether you were a stockholder in 
1935, would you not?” 

Mr. Friedman said: “I renew my advice.” 

The examiner said: “He does not seem to be follow¬ 
ing it.” 

The witness then said: “I have just cause not to do it, 
and as such I rely on the advice of my attorney and decline 
to answer the question, but I wanted to tell you I had no 
records.” 

I continued: “Do you have any personal knowledge of 
whether you held, with Miss Mallory, 10,000 shares of Pa¬ 
cific Coast Mortgage Company stock in 1935?” 

Mr. Friedman said, “I renew my advice to the witness; 
he should now answer.” 

The witness then said, “On advice of counsel I decline 
to answer.” 

I continued, “You have personal knowledge on the sub¬ 
ject, have you not?” 

130 The witness answered, “On advice of counsel I 
refuse to answer.” 



C. J. SMITH, ET AL. VS. SECURITIES & EXCHANGE COM. 97 

I said, “You refuse to answer because you do not think 
the question is relevant?” 

He replied, “On advice of counsel.” 

So the hearing stopped. All four witnesses, on the advice 
of counsel, refused to testify. 

I then said: “I think the only course I can take at the 
present time is to ask for a suspension of these hearings 
and take up this case of contumacy with the Commission.” 

I did so, and the Commission instructed me to bring 
these three applications. 

At the time those subpoenas were issued, the Commis¬ 
sion had information giving it reasonable grounds to be¬ 
lieve, and at the present time it still believes, the following 
facts to be true: 

That from 1929 to 1932 Transamerica Corporation 
owned 100 per cent of the stock of Bankitaly Mortgage 
Company; 

That the name of Bankitaly Mortgage Company was 
subsequently changed and is presently Pacific Coast Mort¬ 
gage Company; 

That in 1932 the stock of Bankitaly Mortgage Company 
purportedly was sold to one A. 0. Stewart; that when all of 
the stock, comprising 25,000 shares, of Bankitaly Mortgage 
Company, the name of which was later changed to Pacific 
Coast Mortgage Company, was purportedly sold by a 
wholly-owned Transamerica subsidiary to A. O. Stewart in 
1932, payment was made by means of a check for $1,500,000 
and a note for $1,700,000; that the $1,500,000 was appar¬ 
ently borrowed from Bank of America National 
•> 

131 Trust and Savings Association, which was at that 
time 99.65 per cent owned by Transamerica, practi¬ 
cally a wholly-owned subsidiary, in consideration of a note 
and the pledge to the bank of 12,500 shares of Bankitaly 
Mortgage Company stock—that was half the stock—and 
that the $1,700,000 note given to the Transamerica subsidi¬ 
ary was secured by the remaining 12,500 shares; that, more¬ 
over, the shares pledged with the bank, on their release 
from the bank -were to be added to the stock pledged with 
the Transamerica subsidiary; 

That control of Pacific Coast Mortgage Company was 
never wholly relinguished by the management of Trans¬ 
america Corporation; 
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That in 1935 all the stock of Pacific Coast Mortgage 
Company was sold back to Transamerica Corporation or 
to one of its subsidiaries; that in 1935 Charles J. Smith, 
who had been employed as a clerk by various companies in 
the Transamerica group, and Margaret Mallory, who was 
employed as personal bookkeeper and secretary of A. P. 
Giannini, held all or a very substantial portion of the stock 
of Pacific Coast Mortgage Company as trustee for an un¬ 
disclosed beneficiary; 

That from 1935 to the present time A. P. Giannini, chair¬ 
man of the board and the dominant figure of Transamerica 
Corporation, has been an officer and director and the 
owner, either of record or beneficially, of a substantial 
portion of the stock of, and either alone or in concert with 
A. 0. Stewart controls, Pacific Coast Mortgage Company; 

That as its principal activity, Pacific Coast Mortgage 
Company has been engaged in extensive market op- 
132 erations in Transamerica stock; that in 1936, as a 
result of such purchases and sales of Transamerica 
stock in seven different accounts, profits were realized 
amounting to $1,629,000; 

That in 1935,1936, and 1937 A. P. Giannini received div¬ 
idends—as beneficial owner and perhaps also as trustee— 
in the amount of $305,000 from the Pacific Coast Mortgage 
Company; 

That the profits realized by Pacific Coast Mortgage 
Company through its trading in Transamerica stock have 
been rendered possible through the use of the special knowl¬ 
edge of the affairs of Transamerica Corporation acquired 
bv A. P. Giannini as chairman of the board of Transamer- 

mi 

ica Corporation, which special knowledge was imparted to 
Pacific Coast Mortgage Company to realize such profits; 
and that that is a fact of substantial nature, which A. P. 
Giannini and Transamerica Corporation, among other 
things, should have disclosed in answer to item 24 of the 
registration statement. 

We further say that a comparison of the records re¬ 
quested in the subpoenas, with the charges in the Com¬ 
mission’s order and the amendment thereto, will demon¬ 
strate that the books and records called for are relevant 
for the following eight purposes, the first four of which 
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deal with the original order, and the last four of which 
- deal with the amendment: 

First, to present the position of Pacific Coast Mortgage 
Company in the corporate structure of Transamerica Cor¬ 
poration ; 

Second, to show whether or not the information before 
the Commission to the effect that Pacific Coast Mortgage 
Company is presently or was under the control of or 

133 under common control "with Transamerica Corpora¬ 
tion is, in fact, true; 

Third, to show whether or not the information before 
the Commission to the effect that the stock of Pacific Coast 
Mortgage Company was sold back to Transamerica Cor¬ 
poration in 1935 is, in fact, true; 

Fourth, if Pacific Coast Mortgage Company is found 
presently to be or to have been controlled by or under com¬ 
mon control with Transamerica Corporation, to show that 
its principal business from 1935 to date has been extensive 
trading in the stock of Transamerica Corporation and thus 
to show that market activity similar to that which the order 
charges was carried on by Associated American Distribu¬ 
tors, Incorporated, from 1934 to 1937 is a current activity, 
carried on year in and year out by Transamerica Corpo¬ 
ration and its subsidiaries; 

Fifth, to show whether or not the information before 
the Commission to the effect that A. P. Giannini is and 
was an officer and a large stockholder of, and controls, 
either alone or in concert with A. 0. Stewart, Pacific Coast 
Mortgage Company is, in fact, true; 

Sixth, to show whether or not the information before 
the Commission to the effect that A. P. Giannini either as 
an owner of record or as a beneficial owner of stock, in 
fact, received dividends from Pacific Coast Mortgage Com¬ 
pany in 1936 aggregating some $300,000 is, in fact, true; 

Seventh, to show whether or not the information before 
the Commission to the effect that A. P. Giannini enabled 
Pacific Coast Mortgage Company to realize large 

134 profits by trading in Transamerica Corporation 
stock by imparting to Pacific Coast Mortgage Com¬ 
pany the special knowledge acquired by him in his position 
as chairman of the board of Transamerica Corporation is, 
in fact, true; 
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Eighth, to show whether or not the information before 
the Commission to the effect that the activities of Pacific 
Coast Mortgage Company constitute a business of a sub¬ 
stantial nature in which A. P. Giannini has been engaged 
either for his own account or as a director or officer is, in 
fact, true. 

A word about the subpoenas. Mallory and Smith say 
they have no records in their possession. On the basis of 
that record we contend we are entitled to have an order 
compelling these witnesses to come before us and answer 
the question whether or not in 1935 they held those 10,000 
shares of stock; and, if so, whether they were the bene¬ 
ficial owners or, if not, who were the beneficial owners. 

As to Stainer and Clayton, I should like to turn for a 
moment to the Subpoena. That subpoena requested books 
and records with reference to three different items. As to 
item (b), both Stamer and Clayton say they do not have 
any such record. All right; that leaves us with (a) and (c). 
Let us examine (a); (a) requests the beneficial owners and 
the holders of record of stock of the Pacific Coast Mort¬ 
gage Company. 

The Court. I do not quite follow you; I did not hear 
that. 

Mr. Rogge. These are the subpoenas on Stamer and 
Clayton. Those subpoenas are divided into three subdivi¬ 
sions, (a), (b), and (c). As to subdivision (b), they 
135 say they do not have any books or records. Well and 
good. 

Let us turn, then, to (a) and (c), on which they admit 
they do have records. The (a) part of the subpoena re¬ 
quests books and records with respect to the beneficial own¬ 
ers and the holders of record of the stock of the Pacific 
Coast Mortgage Company and its predecessors from Janu¬ 
ary 1, 1927, to the date hereof. 

I will venture to say, if the Court please, that that is 
in one little stock record book, for from 1927 to 1932 
Bankitalv Mortgage Company was wholly owned in the 
system, and there could not have been more than two or 
three stock certificates outstanding. From 1932 to 1935 
the stock was supposed to be owned by A. O. Stewart, but 
it was pledged with the bank and with the Transamerica 
subsidiary. 
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In 1935 our information is to the effect that Smith and 
Mallory held that stock as trustees for someone, for an un¬ 
disclosed beneficiary. 

The stock record book of the Pacific Coast Mortgage 
Company, requested in the first item, I will venture to say, 
does not comprise more than one book. 

Let us turn to item (c). In item (c) we are intending 
to get at the profits that, it is our intimation. Pacific Coast 
Mortgage Company made in the stock of Transamerica 
Corporation. 

So, in (c) we request records with reference to the 
acquisition and distribution of capital stock of Transamer¬ 
ica Corporation, its subsidiaries, its affiliates, and predeces¬ 
sors thereof by Pacific Coast Mortgage Company and its 
predecessors from 1935 to the date hereof, together 
136 with the amount of profits or losses realized by Pa¬ 
cific Coast Mortgage Company and its predecessors 
as a result of such acquisition and distribution. 

In other words, from Mallory and Smith we simply want 
the answer to the question, Were you the record owners of 
those 10,000 shares; if so, who was the beneficial owner? 

As to Stamer and Clayton, we want the stock record book 
which shows or discloses who was the owner of the stock, 
and also we want the books and records which show the 
amount of money, the profits, that Pacific Coast Mortgage 
Company has made in its dealings in Transamerica Corpo¬ 
ration stock. 

The Court. Since when ? 

Mr. Rogge. Since 1935. I do not see how the subpoenas 
could have been more reasonable. 

We submit, therefore, if the Court please, that these 
applications were properly brought under section 21c of the 
Act and that we are entitled to an order compelling these 
four witnesses to appear and testify and produce these 
relevant books and documents. 

The Court. Are there four witnesses? 

Mr. Rogge. Yes. Stamer and Clayton are included in 
one record; that is No. 108. 

We think we are clearly entitled to an order compelling 
those witnesses to appear in our proceeding and to testify. 

The Court. Just what is it you want them to testify to? 
The things that are covered by the subpoenas? 
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Mr. Rogge. Yes. I may say that all these subpoenas 
are both duces tecum and also ad testificandum. 

On the basis of the present record, as far as Mal- 

137 lory and Smith are concerned, since they say they 
do not have any records, I think the only order to 

which we are entitled is the order compelling those wit¬ 
nesses to appear and testify to relevant questions that may 
be asked them, including questions with reference to the 
10,000 shares of stock. 

I think that as to Stamer and Clayton we are entitled 
to an order compelling them to bring in the items requested 
in paragraphs (a) and (c) of the subpoena; namely, stock 
records and books of accounts showing profits that they 
made in dealing in Transamerica Corporation stock. 

The Court. That seems to be a rather simple issue. 

Mr. Rogge. It is a very simple issue, but it is one thing 
counsel cannot take as a starting point. All we vrant is the 
testimony of those witnesses. We are not asking for any¬ 
thing that is difficult. 

The Court. If the facts as you have stated them are 
true or are not true, the witnesses can show that. 

Mr. Rogge. That is exactly right. Our interest is to 
have them testify. Maybe they will say our information is 
not correct; if so, we will have to accept it; but we w’ant 
the witnesses to testify and tell us what the truth is. 

The Court. Why should they not give this testimony? 
You know perfectly well what the Commission is trying to 
find out. 

Mr. Wilkinson. If I may, your Honor, without waiving 
the exceptions we have already taken, and without being 
prepared, I shall attempt to answer your Honor’s ques¬ 
tion. 

Counsel for the Commission has clarified the case to one 
extent, and I want to be sure that I understand it. I 

138 have assumed from the application made here and 
the supporting affidavit that with respect to Clayton 

and Stamer he also desires an order of this Court directing 
them to appear and testify even though they were asked 
no particular questions. I now understand that all he de¬ 
sires is the production of documents listed in paragraphs 
(a) and (c) of the subpoena duces tecum. 



C. J. SMITH, ET AL. VS. SECURITIES <fe EXCHANGE COM. 103 

Mr. Rogge. My statement, if it was not clear, also as¬ 
sumed that those witnesses might be asked to testify to any 
relevant questions that might be asked them. 

Mr. Wilkinson. That is one of the mysteries of this 
case. They were asked no questions when they were on the 
stand; therefore, we cannot conceivably see how counsel can 
come here and ask the Court to enter an order directing 
them to answer questions which they have never refused 
to answer. 

The Court. Let us thresh that out right now. What 
about that? 

Mr. Rogge. I cannot make it any clearer. The first 
thing I asked the witness was, Will you produce -certain 
books and records? 

They say, We refuse to do it. 

I can only question them on the basis of those books and 
records. I was stopped right there. 

The first thing I asked them was, Will you produce books 
and records? I had no more than got the question out of 
my mouth when Mr. Wilkinson got up and read the long 
resolution as to why these gentlemen were not going to 
produce anything. 

The Court. I think that is your answer to what 
139 you said. 

Mr. Wilkinson. And also ad testificandum; coun¬ 
sel is right. 

The Court. On your advice they refused? 

Mr. Wilkinson. To produce books and records; they did 
not refuse to testify. They would have been willing to 
testify to any pertinent issue in the case. 

The Court. When they were asked to produce records 
and they refused to do it, I think that is to be fairly con¬ 
sidered as the end of their testimony at that time. When 
the books and records were produced, they could be asked 
with respect to those records. 

Mr. Wilkinson. Do I understand your Honor’s statement 
in that respect to mean that when they are now asked to 
testify, the question can then be raised again as to whether 
they are relevant? 

The Court. You cannot cross-examine me about that. I 
cannot foresee just what is going to happen, except that 
it seems to me that they would go as far as they could. 
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The point is that they were asked to produce books and 
records, and they refused to do it on your advice. 

Mr. Wilkinson. That is right. 

The Court. The Commission is now asking for an order 
directing them to do it. 

Mr. Wilkinson. May I answer the question about the 
books and records ? On the question of books and records, 
your Honor, there are two items that were called for by 
the subpoena duces tecum, as far as Stamer and Clayton 
were concerned. First, they were asked to produce 

140 books and records with respect to the beneficial own¬ 
ers and holders of record of the company stock; and 

if I am wrong in the rest of the statement, counsel can cor¬ 
rect me. I think from 1927 down to date. 

Mr. Rogge. That is correct. 

Mr. Wilkinson. These subpoenas, I take it, were issued 
under the order of the Commission amending the order for 
hearing, in which the Commission sought to inquire into 
two items filed by the registrant in its application for list¬ 
ing on the stock exchanges. 

I shall have to refer to this order in order to state what 
those two items are. I think that by stating those two 
items I can demonstrate to your Honor that the information 
or books requesed do not go to those items at all. 

The Court. Then, why not produce them and prove it? 

Mr. Wilkinson. Your Honor, we do not have to prove mat¬ 
ters that are absolutely irrelevant, that is elementary in 
administrative as well as judicial proceedings. We submit 
that books showing stockholders of record from 1927 to 
date, have nothing at all to do with items contained in 
registration statements for the years 1934 and 1935, with 
respect to compensation received by or businesses engaged 
in by officers of the registrant. 

The Court. What do you say about that? 

Mr. Rogge. One of the things we are going into in our 
order is the creation of fictitious reserves. Creation of ficti¬ 
tious reserves carries us back to the inception of the cor¬ 
poration. 

The only way we can find out which way this stock has 
been switched back and forth is this: One common 

141 practice among these companies was to sell— 
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Mr. Friedman. That is not in the record. Why should 
not counsel confine himself to the record? 

The Court. I asked him. You are objecting to every¬ 
thing you can think of. I am trying to find out what the 
point of inquiry is. 

Mr. Rogge. One common practice of these companies is 
to have one sub sell stock to a third sub, and thereby 
create profits. 

The Court. They may have done it here? 

Mr. Rogge. They may have done it here. Furthermore, 
there has been so much contention as to this company being 
in and out of the system, that we would like to see their 
stock record book from 1927 down to date, to see which 
way the stock was switched and whether or not the com¬ 
pany is still in the system. 

The Court. That all has a bearing on the truthfulness of 
the reports filed. 

Mr. Wilkinson. The two items in the reports they filed, 
to w T hich counsel takes exception, or which the Commission 
ordered investigated, include item 24. 

“Item 24 of form 24 requires the registrant to indicate 
any business, vocation, or employment of a substantial na¬ 
ture, other than with the registrant, in which each director 
or officer of the registrant is engaged for his own account 
or as a director, officer, employee, partner, or trustee.” 

I shall not take time to read what the Commission says 
about that, but in substance they direct an inquiry 
142 to be made to determine whether or not the regis¬ 
trant falsified any of this statement with respect to 
failing to state the business, vocation, or employment of a 
substantial nature of A. P. Giannini. 

The stockholder books of this company have not a thing 
to do with whether or not Giannini was engaged in a busi¬ 
ness, vocation, or employment of substantial nature. 

The other item which they seek to investigate is whether 
or not Giannini received compensation other than that 
which he was paid by Transamerica Corporation. 

The Court. I heard about that. He got that not directly 
from the company but from his other business? 

Mr. Rogge. That is correct. 

Mr. Wilkinson. The only allegation of that, your Honor, 
is that he received dividends from the Pacific Coast Mort- 
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gage Company. Dividends cannot conceivably be said to 
be compensation, and therefore it seems to ns that the 
stockholder records have nothing to do with the inquiry. 

The Court. Why don’t you show that to the Commis¬ 
sion instead of telling me about it? 

Mr. Wilkinson. We showed it, your Honor. Of course, 
we, as counsel for the witnesses, were not parties there. I 
know that counsel for Transamerica did shovr it. 

The Court. You directed them not to answer. 

Mr. Wilkinson. On the ground that it was so clearly ir¬ 
relevant that it was apparent. I will say this: that coun¬ 
sel for Transamerica did raise it before the examiner, and 
the examiner sustained the objection. The Commission 
then entered this amended order so as to try to get 
it in. 

143 We think that even under the amendment it is ap¬ 
parent that dividends could not constitute remu¬ 
neration for services. We think it is apparent, also, that 
being a stockholder, in effect, is not being engaged in busi¬ 
ness of a substantial nature and that, therefore, the in¬ 
formation they seek is purely outside the issues, even of 
the amended order. 

The Court. I think you ought to show that before the 
Commission. 

Mr. Wilkinson. Under the decisions in the Ellis case, 
in the Metropolitan Edison case, and in the Brimson case, 
we are entitled to have the Court rule on it and not the 
Commission. We think it is axiomatic that since the Com¬ 
mission does not have the power to punish for contempt, 
the only body that can really pass on the relevance of a 
matter is the Court. 

The Court. When a motion is made for punishment for 
contempt, that would raise a question, but I cannot tell a 
witness how to answer. 

Mr. Wilkinson. Your Honor, what I have said so far 
is only with respect to item (a). Let me pass to item (c), 
which is for their books and records. They want all books 
and records, and admittedly they do not want them for 
as many years as in the other. The other was from 1927; 
this was from 1935 on. They want all books and records 
dealing with the trading of stock of Transamerica Corpo¬ 
ration, its subsidiaries, and its affiliates with Pacific Coast 
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Mortgage Company, from 1935 to the date of the subpoena, 
together with the profits realized thereon. 

The amended order of the Commission with re- 

144 spect to the Pacific Coast Mortgage Company only 
authorized investigation into the remuneration re¬ 
ceived by Giannini or into the question of whether or not 
he was engaged in another business of a substantial nature. 

We submit that on the plainest logic the profits made by 
Pacific Coast Mortgage Company, which is not even a sub¬ 
sidiary, has nothing to do with the remuneration of Gian¬ 
nini or nothing to do with the question of whether or not 
he is engaged in business of a substantial nature. This 
company, the Pacific Coast Mortgage Company, is a large 
company. To require it to come here and respond to mat¬ 
ters that are not remotely connected with the amended 
order— 

The Court. If your position is correct, you could have 
showed it in half of the time you have spent in trying to 
avoid answering. If this Commission is proceeding along 
lines of misinformation, you are the people to show it. In¬ 
stead of showing it, you decline to answer and then seek 
to get the thing tied up in every possible way. 

You do not want to divulge this information; I think you 
have got to do it—either that or take the consequences. 

Mr. Wilkinson. Of course, if vour Honor makes the rul- 
ing, we shall have to determine what to do, but we think it 
is so plain that the stockholder books and the records of 
our profits have nothing at all to do with the remuneration 
or the extracurricular business of A. P. Giannini, that the 
Court ought definitely to say that there is no logical rela¬ 
tionship or relevant relationship between the two. 

The Court. There may or may not be; you cannot tell 
until the testimony has been obtained. 

145 Mr. Wilkinson. Under the practice affirmed by 
the Supreme Court in the Ellis case, in the Metro¬ 
politan Edison case, and in the Brimson case, the Supreme 
Court has said that the question of whether they are rele¬ 
vant must be passed on by this Court before this Court 
enters an order directing them to testify . 

The Court. I think they are relevant. It seems to me 
they are. Of course, the question, I think, is relevant. It 
might be answered in such a way that that would be the end. 
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Mr. Wilkinson. Mr. Justice Cardozo, for instance, in 
Jones against the Securities and Exchange Commission— 
a case in which the Supreme Court by divided court held 
that after an applicant had filed a statement before the 
Commission he could not be examined with respect to it if 
prior to examination he withdrew his application—dis¬ 
sented, but even in his dissent said this: that the Com- 
mision is without coercive powers but that the propriety of 
every question in the course of the inquiry is subject to the 
supervision of the ordinary courts of justice. 

All that is asked by the Commission here—what the 
Commission asks in this case—is an order compelling us 
to go there and answer every pertinent question. We say 
that under this decision the questions they want to ask 
must be submitted to the Court. 

The Court. I do not think an order as broad as that 
could be made. 

Mr. Wilkinson. That is what they are asking for in their 
application. 

146 The Court. I do not think an order as broad as 
that could be made. I think the order would have to 
state the questions that are to be asked here—the subject 
matter—in a way that would be intelligible. 

Mr. Rogge. These gentlemen know the information we 
are after. We are perfectly happy to make the order spe¬ 
cific as to the subject matter concerning which those wit¬ 
nesses may be examined and as to the documents that they 
are to produce. 

The Court. Of course, they know what you want. 

Mr. Wilkinson. Your Honor, we do not know what in¬ 
formation they want. 

The Court. Oh, no, Mr. Wilkinson. Don’t you, really? 
If you don’t why are you seeking so hard to prevent them 
from getting it? 

Mr. Wilkinson. Because under the decisions applicable 
to the Constitution, it constitutes merely a fishing expedi¬ 
tion, which they are not entitled to. 

The Court. That is the stock answer—a fishing expedi¬ 
tion. 

Mr. Wilkinson. It is the answer of the Supreme Court. 

The Court. Well, it is an answer that I myself have 
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made. It has been made so many times. Whenever some¬ 
body has information that someone else wants, it is al¬ 
ways a fishing expedition. 

Mr. "Wilkinson. I think I am right in saying that there 
are several thousand stockholders in this corporation. We 
do not want to make that a matter of public record. We 
will answer any question with respect to whether or 

147 not Giannini is a stockholder, and that is the only 
matter in controversy. 

The Court. They want to find out whether he is a stock¬ 
holder or whether somebody else is holding stock for his 
benefit. 

Mr. Rogge. That is right. 

The Court. That is what you do not want to let anybody 
know, is it not? 

Mr. Wilkinson. We will be perfectly willing to testify 
whether Giannini is a stockholder or whether within the 
knowledge of the company anyone else is a stockholder for 
Giannini’s benefit. 

The Court. Now you are putting your finger right on 
it. That is why I say these questions are relevant. It is 
because they may show something that is very important, or 
they may not; but that is not to be determined here. You 
cannot determine the relevancy of the fact by assuming 
that a witness is going to answer in a certain way. 

Mr. Wilkinson. But even that question, while wo say we 
are willing to answer it, vre say has no bearing on the 
question of whether Mr. Giannini is engaged in a business 
of a substantial nature, but we certainly do not want to 
produce stockholder books for ten years, containing lists 
of 2,000 stockholders; that is a very valuable property 
right. 

Furthermore, our business dealings in stock is something 
that under the decisions a business does not have to disclose 
unless it is relevant to the inquiry, and we think it is not 
relevant. 

The Court. It seems to me it is. 

Mr. Rogge. Of course, if the Court should con- 

148 elude that the books and records called for are rele¬ 
vant to the charges made by the Commission, the 

Court is in no way holding with respect to the truth or 
falsity of the deficiencies asserted. 





110 C. J. SMITH, ET AL. VS- SECURITIES & EXCHANGE COM. 

The Court. Of course not. 

Mr. Rogge. It is plain, we submit, that a determina¬ 
tion of the substantive validity of the Commission’s 
charges can properly be made only after the Commission 
has all the facts before it. 

The Court. There is no doubt about that. 

Have you any idea how voluminous those records are? 

Mr. Rogge. I do not think that down to the end of 1935 
there will be more than one record book, because, as I 
pointed out from 1927 to 1932 they were a wholly-owned 
subsidiary; there could not have been more than one or 
two stock certificates outstanding. 

The Court. Of course, if a witness had said he did not 
produce those records because they consisted of 500 books 
or occupied a space ten feet square in a storage ware¬ 
house— 

Mr. Rogge. That would be another story. 

The Court. But if it is one book or a group or file of 
papers, that is another thing. That cannot be determined 
until the showing is made. 

Mr. Friedman. If your Honor please, that is the very 
point I have been trying to make. We have not been per¬ 
mitted by this Court to make that showing. We have been 
asking this Court to give us an opportunity to do that. 

Mr. Rogge. How voluminous are the stock records ? 

Mr. Friedman. I don’t know; my witnesses have no 
books. 

149 The Court. You do not know, but you are trying 
to find out. 

Mr. Friedman. No, they are not my clients. 

The Court. I have tried to be fair and frank with you; 
now, try to be frank with me. Do you know how volumi¬ 
nous those records are ? 

Mr. Friedman. My answer to that is, No; I do not rep¬ 
resent the Pacific Coast Mortgage Company, and I do not 
know what those records are. My two clients have no rec¬ 
ords, and Mr. Rogge has not asked the Court for any order, 
I submit, for them to produce any records. 

The Court. I have the names confused. 

Mr. Wilkinson. To answer your question for my clients, 
immediately after being retained, I wired general counsel 
for my clients and for the company and asked them to pre- 
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pare that information and send it on. I talked with them 
by telephone last night, and they were feverishly prepar¬ 
ing it, but until I receive it, I actually do not know, but I 
expect to receive it in the course of a day or two. 

The Court. The information is not contained in such 
a huge volume of written matter and books, I suppose, that 
it would be impossible to bring it here? 

Mr. Rogge. It could not. 

Mr. Wilkinson. I do not know what the facts are until 
I receive information on it. 

The Court. Gentlemen, I feel that it is my duty to grant 
this order requiring these witnesses to testify. Now, the 
order has got to be sufficiently definite as to the testimony 
that you are after. It cannot be general testimony 
350 as to all matters; you must confine it not necessarily 
to specific questions, but the subject matter must be 
so limited as to permit reasonable interpretation as to just 
what is meant. 

Mr. Rogge. We will specifically describe the subject 
matter concerning which these witnesses will be asked to 
testify and produce records. 

The Court Anything you want them to produce, you 
will describe. 

Mr. Friedman. In the case of Mallory and Smith, Mr. 
Rogge said he would ask only two questions, which are, 
first, whether they own the stock—the question they re¬ 
fused to answer—and, second, who were the beneficial 
owners. 

I would request, without waiving my other rights in the 
case, that the order be confined to those questions unless 
there is some other showing here. 

Mr. Rogge. The subject matter of the order with ref¬ 
erence to Mallory and Smith will be directed to the owner¬ 
ship of the 10,000 shares of stock. 

The Court. That is your answer? What they know 
about it? 

Mr. Rogge. What they know about it, precisely. 

The Court. And whether they own it themselves or what 
disposition they have made of it. 

Mr. Rogge. Shall we settle the form of the order? 

The Court. If you can. 
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Mr. Rogge. When shall we bring it to your Honor again ■ 
The Court. I think you had better bring it in to- 

151 morrow morning. 

Mr. Friedman. In order to preserve our rights at 
this time, I should like to note an appeal from your Hon¬ 
or’s ruling, which I suppose I will have an opportunity to 
do after the order is formally signed. 

The Court. Another thing you gentlemen had better 
consider is the rule under which this will be appealed. 

Mr. Rogge. These genetlemen contend it is an appeal- 
able order. 

Mr. Wilkinson. Now, your Honor, with respect to your 
preliminary orders, we expect to take a special appeal to 
the Court of Appeals, and in order that we may do it with 
expedition, although I am not consenting to it, I have pre¬ 
pared here an order denying our motion for an enlarge¬ 
ment of time, so that your Honor can sign it immediately, 
if your Honor will be kind enough to do so. 

The Court. The order directing the witness to testify 
is an appealable order? 

Mr. Rogge. I am not sure. 

Mr. Friedman. Any number of them have been ap¬ 
pealed. 

Mr. Rogge. Mr. Lane, our general counsel at the Com¬ 
mission, says he thinks those orders are appealable. 

The Court. Then, if you agree on that, I guess there is 
no case or controversy. 

Mr. Wilkinson. Within the Constitution. 

Mr. Friedman. If your Honor please, I think formal 
orders should be entered on the motions to strike and 
quash and if your Honor will permit it, we will present 
those tomorrow morning. 

152 Mr. Rogge. Why cannot one order cover all of 
them? 

The Court. I should think it might. 

Mr. Rogge. They will have one order covering the de¬ 
nial of their motions, and we will have one enforcing them. 

The Court. This is a denial of a motion to strike and 
one for the enlargement of time? 

Mr. Wilkinson. A motion to dismiss or in lieu thereof to 
quash. 
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With respect to this order for the enlargement of time, 
which you denied, we would like, if your Honor would in¬ 
dulge us, to have that in a separate order, because that will 
be the nature of our special appeal. 

The Court. I want to do everything that is reasonable. 

Mr. Wilkinson. We have handed it up there; we just 
say that your Honor denies it. 

The Court. • For an enlargement of time ? 

Mr. Wilkinson. Yes. 

The Court. You want to ask the Court of Appeals? 

Mr. Wilkinson. We are just handing it up. Of course, it 
is not our order, but we want to expedite matters. We 
might waive our rights if it is not signed immediately 
under this special appeal statute in the District. 

The Court. I will sign this order. 

Mr. Wilkinson. Thank you. 

(At 11:45 o’clock a. m. the hearing was concluded.) 

153 Order 

Filed March 17 1939 

• # • 

Upon consideration of the motion filed herein by the de¬ 
fendant, appearing specially for the purpose of contesting 
the jurisdiction of the Court and for no other purpose what¬ 
soever, “to strike and quash the application to compel wit¬ 
nesses to appear, testify and produce documentary evi¬ 
dence, the order to show cause and the return of service of 
the order to show cause, and to dismiss,” it is this 17th day 
of March, 1939 

ORDERED, that the said motion be, and it is hereby, 
overruled, without leave of additional time to defendant 
to file an answer or reply to the application and the order 
to show cause. 

ALFRED A. WHEAT 
Chief Justice 

The defendant excepts to the entry of the above order 
and notes an appeal therefrom. 

HARRY FRIEDMAN 
Attorney for Defendant. 
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154 Order 

Filed March 17 1939 

• # • 

This cause coining on to be heard upon the verified ap¬ 
plication of the Securities and Exchange Commission, to¬ 
gether with a supporting affidavit, for an order compelling 
defendant, Charles J. Smith, to comply -with, the subpoena 
issued to him on January 20, 1939, requesting him to ap¬ 
pear, testify and produce certain specified records in the 
proceeding under Section 19(a)(2) of the Securities Ex¬ 
change Act of 1934, as amended, entitled In the Matter of 
Transamerica Corporation, Capital Stock, $2 Par Value, 
File No. 1-2964, being conducted by the Securities and Ex¬ 
change Commission at its offices in Washington, D. C.; and 
defendant having filed a motion for enlargement of time, 
a motion for reconsideration of the denial of this motion, a 
motion to strike, quash and dismiss the application; the 
arguments of counsel having been presented on March 
15th and 16th; and the Court having given the matter full 
consideration, it is this 17th day of March, 1939, 

ORDERED, that defendant, Charles J. Smith, appear at 
the offices of the Securities and Exchange Commission, 
1778 Pennsylvania Avenue, N. W., Washington, D. 

155 C., at the proceeding being conducted under Section 
19(a)(2) of the Securities Exchange Act of 1934, as 

amended, entitled In the Matter of Transamerica Corpora¬ 
tion, Capital Stock , $2 Par Value, File No. 1-2964, on a 
date certain to be set by the Securities and Exchange Com¬ 
mission, or an officer of the Commission designated by it, 
upon eight (8) days’ written notice to defendant or his 
counsel, and testify in response to all questions which per¬ 
tain to his holdings, if any, of the stock of Pacific (’oast 
Mortgage Company, and which pertain to the beneficial 
ownership of any such stock. 

ALFRED A. WHEAT 
Chief Justice 
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156 Notice of Appeal 

Filed March 18 1939 
# # # 

Notice is hereby given this 17th day of March that Charles 
J. Smith, the defendant in the above-entitled and num¬ 
bered action, hereby appeals to the United States Court of 
Appeals for the District of Columbia from order and judg¬ 
ment of this Court entered on this 17th day of March, 1939, 
granting the application and ordering the defendant to ap¬ 
pear and testify before the Securities and Exchange Com¬ 
mission. 

HARRY FRIEDMAN 
Attorney for Defendant 

Memorandum 

March 18 -1939. 

Bond for costs on appeal $250.00—tiled. 

157 Assignments of Error 

Filed March 25 1939 
* # # 

(1) The Court erred in holding that the Federal Rules 
of Civil Procedure and its Rules of Procedure in Civil Prac¬ 
tice were not applicable to this proceeding. 

(2) The Court erred in entering an order to show cause 
providing for the return thereto fifteen days after its is¬ 
suance and less than six full days (excluding Sunday) after 
its service, and in holding that defendant was allowed 
sufficient time by the order to show cause, served March 
8, 1939, to appear and answer the application and order 
to show cause. 

(3) The Court erred in holding it had jurisdiction over 
the subject matter and person without the issuance of a 
summons, and in holding that the service of the order to 
show cause was sufficient and proper process 

(4) The Court erred in failing and refusing to hold that 
the service of the order to show cause on defendant in 
California on March 8, 1939, less than six full days (ex¬ 
cluding Sunday) before the day on which the defendant 
was required by said order to appear, and answer the ap- 
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plication in the order to show cause was a denial of due 
process in violation of the due process clause of the Fifth 
Amendment to the Constitution of the United States. 

(5) The Court erred in failing and refusing to hold that 
the issuance and enforcement of the provisions of the 
order to show cause constituted an unreasonable search and 
seizure in violation of the Fourth Amendment to the Con¬ 
stitution of the United States. 

(6) The Court erred in holding that it acquired jurisdic¬ 
tion over the subject matter of the proceeding and the 

person by the service of process on the defendant 
158 in California. 

(7) The Court erred in holding that the provisions 
for service of process in Sec. 21(c) of the Securities Ex¬ 
change Act of 1934 were not in violation of the due process 
clause of the Fifth Amendment to the Constitution of the 
United States. 

(8) The Court erred in failing to hold that the order to 
show cause was void in that it did not specify where the 
defendant should appear or provide for a reasonable time 
for such appearance 

(9) The Court erred in refusing to allow the defendant 
a reasonable time within which to answer the application 
and order to show cause and in ordering the case to hear¬ 
ing on the merits without allowing any time after the denial 
of motions timely filed within which to answer the applica¬ 
tion and the order to show cause. 

(10) The Court erred in overruling the motion for en¬ 
largement of time and the motion for reconsideration of 
action on motion for enlargement of time. 

(11) The Court erred in overruling the motion to strike 
and quash application, order to show cause, and return 
of the order to show cause, and to dismiss. 

(12) The Court erred in deciding the merits of the case 
on an ex parte affidavit of one of counsel for plaintiff 
without requiring the introduction of competent evidence, 
and without giving defendant an opportunity to cross-ex¬ 
amine witnesses as to the relevant facts. 

(13) The Court erred in holding the testimony required 
of defendant by the final order was relevant to the in¬ 
vestigation conducted by plaintiff. 
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(14) The Court erred in failing- to set forth in its order 
the specific questions which defendant was required to 
answer. 

(15) The Court erred in failing to make findings of fact 
and conclusions of law. 

(16) The Court erred in holding that the defendant 
should be required to appear and testify before the plain¬ 
tiff, and in entering its final order to that effect. 

HARRY FRIEDMAN 
Attorney for Defendant. 

159 Designation of Record 

Filed March 25 1939 
• # # 

The defendant hereby designates as the record on ap¬ 
peal the entire record in the above-entitled cause, consist¬ 
ing of the following: 

1. The application to compel witnesses to appear, testify, 
and produce documentary evidence, filed by plaintiff Feb¬ 
ruary 27, 1939, with the exhibits thereto and the affidavit 
of Herbert B. Cohn attached thereto. 

2. The order to show cause signed by Mr. Justice Bailey 
on February 28, 1939. 

3. The return of service of the order to show cause by 
the United States Marshal, San Francisco, California. 

4. Defendant’s motion to strike and quash application, 
order to show cause, and return of service of the order to 
show cause and to dismiss, together with the exhibits thereto 
attached, filed March 13, 1939. 

5. Defendant’s motion for enlargement of time within 
which to answer order to show cause, filed March 13, 1939. 

6. Defendant’s motion for reconsideration of action on 
motion for enlargement of time, filed March 14, 1939. 

7. Order of Chief Justice Wheat of March 16, 1939, de¬ 
nying defendant’s motion for enlargement of time, and 
motion for reconsideration thereof. 

8. Transcript of proceedings of March 16, 1939. 

9. Order of Chief Justice Wheat dated March 17, 1939, 

denying defendant’s motion to strike and quash ap- 

160 plication, order to show cause, and return of service 
of the order to show cause and to dismiss 
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10. Final order entered by Chief Justice Wheat March 
17, 1939, requiring defendant to appear at plaintiff’s hear¬ 
ing and testify. 

11. Notice of Appeal filed herein March 18, 1939. 

12. Defendant’s cost bond filed herein March 18, 1939. 

13. The assignments of error filed herein March 25, 1939. 

14. This designation of record. 


HARRY FRIEDMAN 
Attorney for Defendant. 


Service of a copy of the foregoing designation of record 
acknowledged by me this 25th day of March, 1939. 

0. JOHN ROGGE 
Attorney for Plaintiff. 

161 District Court of the United States 

For the District of Columbia 


United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 160, both inclu¬ 
sive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 109, Miscel¬ 
laneous, wherein Securities and Exchange Commission is 
Plaintiff and Charles J. Smith is Defendant, as the same 
remains upon the files and of record in said Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 13th day of April, 1939. 

CHARLES E. STEWART, 
(Seal) Clerk , 

By ANDREW A. HORNER, 
Assistant Clerk. 



C. J. SMITH, ET AL. VS. SECURITIES & EXCHANGE COM. 119 

162 Endorsed: United States Court of Appeals for the 
District of Columbia Filed Apr 18 1939 Joseph 
W Stewart Clerk. 

In the United States Court of Appeals 

For the District of Columbia 

No. 7385 

Charles J. Smith, Appellant, 
vs. 

Securities and Exchange Commission, Appellee . 

No. 7386 

Margaret Mallory, Appellant, 
vs. 

Securities and Exchange Commission, Appellee. 

Motion 

Come now the appellants, Charles J. Smith and Margaret 
Mallory, by their attorney, Harry Friedman, and respect¬ 
fully move that the above-entitled appeals be consolidated; 
that the printing of the record in No. 7386 be dispensed 
with and that the decision in No. 7385, when rendered, 
govern the appeal in No. 7386, for the reasons that the 
records and issues in the two appeals are the same and 
that the two cases were considered together in the Court 
below. 

HARRY FRIEDMAN 
Munsey Building, 

Washington, D. C., 

Attorney for Appellants. 

The appellee consents to the granting of the foregoing 
motion. 

CHESTER T. LANE 

per J L O’D 

JOHN LOGAN O’DONNELL 
Attorneys for Securities and 
Exchange Commission, 
Appellee. 
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163 Friday, April 28th, A. D. 1939. 

Before Honorable D. Lawrence Groner, Chief Justice, 
in Chambers: 

No. 7385 

Charles J. Smith, Appellant , 
vs. 

Securities and Exchange Commission. 

No. 7386 

Margaret Mallory, Appellant , 
vs. 

Securities and Exchange Commission. 

On consideration of appellants ’ motion to consolidate the 
above entitled causes; to dispense with printing the record 
in No. 7386 and to abide the decision in No. 7385, 

It is ordered by the Court that the motion be, and it is 
hereby, granted. 

Endorsed on cover: No. 7385 Charles J. Smith, Ap¬ 
pellant, v. Securities and Exchange Commission No. 7386 
Margaret Mallory, Appellant, v. Securities and Exchange 
Commission. United States Court of Appeals for the 
District of Columbia Filed Apr 14 1939 Joseph W. Stew 
art Clerk. 




